CURRITUCK COUNTY
NORTH CAROLINA

April 11, 2019
Minutes — Regular Meeting of the Board of Adjustment

CALL TO ORDER

The Board of Adjustment met in a regular session at 7:00 PM in the Board Meeting Room of the
Historic Courthouse, 153 Courthouse Road, Currituck, North Carolina.

A Oath of Office - Steven Craddock & Lynn Hicks

The agenda was amended to exclude this item since the Oath of Office for Steven Craddock
and Lynn Hicks was performed by the Clerk to the Board, Cheri Elliott (Notary), before the

meeting.
Attendee Name Title Status | Arrived
Cathy Bontemps Board Member Present
Troy Breathwaite Board Member Present
Steven Craddock Board Member Present
Gregory Hammer Board Member Absent
Lynn L. Hicks Board Member Present
Thom Roddy Board Member Present
Lauren Arizaga-Womble Board of Adjustment Attorney Present
Ike McRee County Attorney Present
Laurie LoCicero Planning Director Present
Cheri Elliott Clerk to the Board Present
Thomas H. Johnson, Jr. Attorney for Applicant, 85' and Sunny, LLC Present
Lauren E. Fussell Attorney for Applicant, 85' and Sunny, LLC Present
Thomas P. Nash, IV Attorney for Waterlily Protection Association Absent

Chairman Breathwaite called the meeting to order at 7:01 PM and asked the Clerk to the Board,
Cheri Elliott, to call roll.

B Announce Quorum Being Met

Chairman Breathwaite announced a quorum being met with four regular members present
and one alternate member present.

C. Approval of Agenda

Chairman Breathwaite asked if there were any necessary changes to the agenda
tonight.
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Mr. Craddock motioned to amend the agenda by removing Section I. Call to Order, Item
A. Oath of Office since it was already performed before the meeting. Ms. Bontemps
seconded the motion and the motion carried unanimously.

RESULT: APPROVED [UNANIMOUS]

AYES: Cathy Bontemps, Board Member, Troy Breathwaite, Board Member, Steven
Craddock, Board Member, Lynn L. Hicks, Board Member, Thom Roddy, Board
Member

ABSENT: Gregory Hammer, Board Member

D Approval of Minutes for January 10, 2019

Chairman Breathwaite asked if all board members have reviewed the minutes of January
10, 2019 and the board members in attendance nodded yes.

Chairman Breathwaite asked if there were any changes necessary to the meeting minutes.
Mr. Roddy motioned to approve the meeting minutes as presented. Mr. Craddock seconded
the motion and the motion carried unanimously.

RESULT: APPROVED [UNANIMOUS]

AYES: Cathy Bontemps, Board Member, Troy Breathwaite, Board Member, Steven
Craddock, Board Member, Lynn L. Hicks, Board Member, Thom Roddy, Board
Member

ABSENT: Gregory Hammer, Board Member

A. BOA Meeting Minutes January 10, 2019
E Ask for Disqualifications

Chairman Breathwaite referenced the State Government Ethics Act and asked if there were
any board members having a known conflict of interest with respect to the matter coming to
the board tonight. Mr. Craddock said he and his wife had stayed at the Hampton Lodge
Campground on April 29, 2016 for one night, but this would not have an influence on his
decision.

Lauren Arizaga-Womble also disclosed the law firm she works for, Twiford Law Firm,
had previously represented Mr. Pappas. She gave this discloser to Mr. Pappas and all
representing attorney's prior to the meeting without any objections from them. Ms.
Arizaga-Womble also consulted with the State Bar to confirm this was not a conflict of
interest.

OLD BUSINESS

There was no old business discussed.

NEW BUSINESS

Lauren Arizaga-Womble addressed the Waterlily Association's Motion to Intervene with
Thomas P. Nash, IV, Trimpi & Nash LLP, representing them. According to the Currituck County
Unified Development Ordinance (UDO), Mr. Nash may make this representation, but the
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applicant reserves their right to objection relating to formal legal standing. Both Mr. Johnson
and Mr. Nash agreed to these terms.

Chairman Breathwaite swore in all participants for public hearing case BOA 19-02 Hampton
Lodge Campground.

A. BOA 19-02 Hampton Lodge Campground: Williams Mullen is appealing a Letter of
Interpretation dated January 7, 2019 on behalf of property owner 85’ and Sunny,
LLC for a non-conforming campground located at 1631 Waterlily Road, Coinjock.

Chairman Breathwaite introduced the public hearing case.

Lauren Arizaga-Womble, the Board of Adjustment Attorney, presented a summary to the
board members. She reviewed the training board members received by the prior Board
of Adjustment Attorney, Ben Gallop, and reminded the board members that quasi-
judicial cases must be decided on the facts as they are represented by law which is the
Currituck County Unified Development Ordinance (UDO) and their decisions should not
be made according to opinions or feelings. Also, the evidence considered must be
under oath and must be relevant.

Ike McRee, Attorney for Currituck County, called his first witness. Laurie LoCicero,
Currituck County Planning and Community Development Director, took the stand and
Mr. McRee began his direct examination. Ms. LoCicero said an Interpretation
Application was received from 85' and Sunny, LLC dated August 30, 2018 asking for the
number of campsites that existed at Hampton Lodge Campground on January 1, 2013
and if modification to Hampton Lodge Campground shown on the applicant's site plan
submitted in the summer of 2018 are permitted.

Mr. McRee asked Ms. LoCicero how she researched to find the history of Hampton Lodge
Campground from the beginning to present time in relation to all amended UDOs. Ms.
LoCicero said the first interactions between the County and Hampton Lodge Campground
was a septic permit issued May 1967 for a bath house, a septic permit issued June 1967 for
a trailer and a septic permit issued August 1969 for six camper spaces. On October 7,
1971, county-wide zoning was adopted that included the Hampton Lodge property. Under
this zoning ordinance and Official Zoning Map campgrounds were permitted in the
Recreational Residential (RR) Zoning District with the following requirements:
e A preliminary plat submitted to the Planning Board with each camp
application for tent sites and camping trailers
e Minimum 6 acres of land
e 3,000 square feet for each tent and camping trailer space
e 200’ setback for buildings, tent spaces or trailer spaces from any property line
maintained as a natural buffer
¢ Maximum 400’ distance for drinking water, toilet facilities
e Maximum 1500’ distance to wash-houses; does not apply where community
water and sewer connections are provided
e Campgrounds allowed in Flood Plain district with a conditional use permit
with the same regulations as above
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Mr. McRee asked Ms. LoCicero if she was able to find any documentation to show Hampton
Lodge Campground complied or submitted any of the October 1971 zoning ordinance
requirements and Ms. LoCicero responded she had not.

Mr. McRee asked Ms. LoCicero upon these findings was Hampton Roads Campground
considered non-conforming in 1971 and Ms. LoCicero responded they were nonconforming
at the time.

Mr. McRee asked Ms. LoCicero if she was able to find anything else in your research and
Ms. LoCicero said she found Minutes from the March 20, 1973 meeting of the Currituck
County Board of Commissioners showing the Board of Commissioners discussed a request
by Action Development, Inc. for a sub-division plat for Hampton Lodge. The unrecorded
draft plat found in the county’s archive shows a camper subdivision that required installation
of certain infrastructure. The board determined that the camper subdivision plat would not
be approved until posting of a required bond and compliance with all other requirements and
procedures of the Currituck County Subdivision and Zoning Ordinances. Action
Development, Inc. did not complete the process required for approval of a camper
subdivision and no further action was taken on the Action Development, Inc. camper
subdivision application.

Mr. McRee asked Ms. LoCicero if that application or plat were ever approved and Ms.
LoCicero said the application was not approved, nor was the plat approved.

Mr. McRee asked Ms. LoCicero if she recalled how many camper sites were shown on that
plat and she said well over 700 campsites.

Mr. McRee asked for the next items found in her research. Ms. LoCicero said numerous
septic permits were found for the time period governed by the 1971 Currituck County Zoning
Ordinance which were issued in April 1972, July 1972, August 1972 for total of 124 camper
spaces. Also, a septic permit was issued in May 1973. Ms. LoCicero said the next research
item she found was when the Currituck County Board of Commissioners enacted the 1975
Zoning Ordinance and Official Zoning Map effective date of January 1, 1975. Under the
1975 Zoning Ordinance, camping was a permitted use of property only in recreation
campgrounds located in the Recreational Residential (RR) Zoning District which Hampton
Lodge Campground was located within.

Mr. McRee asked Ms. LoCicero if there were any additional requirements to become a
conforming campground and Mr. LoCicero said there were the following conditions required:
e Minimum 10 acres under single ownership
e 3000 square feet per camper space
o 8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation

Mr. McRee asked Ms. LoCicero if a conditional use permit was also required along with the
conditions and she said yes.

Mr. McRee asked Ms. LoCicero if she had found anything in the records showing Hampton
Lodge Campground had applied for this conditional use permit. She said on October 29,
1975 a conditional use permit was issued for Hampton Lodge in a Currituck County Board of
Adjustment case. The Board of Adjustment case was started as an appeal of the Currituck
County Code Enforcement Officer's determination prohibiting the upgrade of twelve camp
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sites. The minutes from the October 29, 1975 Board of Adjustment meeting recorded the
applicant wanted “to upgrade the twelve waterfront lots by addition of septic tank systems to
provide sewage disposal for those sites” at Hampton Lodge.

Mr. McRee asked Ms. LoCicero if she was able to determine, if any, action was taken by the
Board of Adjustment. She said they approved the twelve camp sites with a condition of a
required submission of a plat for the twelve camp sites to the Currituck County Code
Enforcement Officer and the twelve sites must be in conformity with the 1975 Zoning
Ordinance. Ms. LoCicero referenced that site plan on the PowerPoint Presentation and
showed the location of the campsites. She said they had determined at that time there
were 101 campsites by using the site plan that was provided by Hampton Lodge.

Mr. McRee asked Ms. LoCicero if there were any other issuance of building and septic
permits during this time frame of the 1975 Zoning Ordinance and Official Zoning Map. Ms.
LoCicero said a septic permit for a modular home was issued in 1978 and a building permit
for electrical service to fourteen campsites was issued in 1981.

Mr. McRee asked Ms. LoCicero if there was another updated Zoning Ordinance and Official
Zoning Map enacted by the Currituck County Board of Commissions. Ms. LoCicero said the
zoning ordinance was updated with an effective date of November 15, 1982. Under the
1982 Zoning Ordinance, the RR-30 Residential/Recreational Zoning District was created.
The RR-30 Zoning District was described as containing some existing camp grounds and
camper subdivisions and is retained for the purposes of regulating these existing uses and
is not intended that this district be expanded. Recreation campgrounds were still permitted
uses in the RR-30 district with a conditional use permit meeting the following conditions:

e Minimum 10 acres under single ownership

e 3000 square feet per camper space

o 8% of total acreage be devoted to recreational area; 50% of that acreage be active

recreation

Ms. LoCicero said there is no evidence in county archives that Hampton Lodge applied for
or received a conditional use permit under the 1982 Zoning Ordinance and for the time
period governed by the 1982 Zoning Regulations, there are records of the following building
and septic permits:

o September 1983: Building permit (#5625) rewire existing
campsites

o March 1984: Building permit (#0122) new 200 amp
service and rewire for 18 existing campsites

. June 1984: Building permit (#0362) new service at
existing campsites rewire 26 existing campsites

. December 1986: Building permit (#1981) electrical upgrade to

200 amp waterfront

Mr. McRee said the next Unified Development Ordinance was effective April 2, 1989 and
asked Ms. LoCicero if this is correct. Ms. LoCicero said that is correct. Mr. McRee asked
what was required for the campgrounds in this ordinance and Ms. LoCicero said a special
use permit was required and once again the Residential Recreation (RR) Zoning District was
designated in the UDO and described as “designed to provide for some existing
campgrounds and camper subdivisions and is retained for the purposes of regulating these
existing uses and it is not intended to be expanded" except in certain cases. On May 18,
1992, the purpose for the RR Zoning District was amended to provide that the RR Zoning
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District was “not intended to be expanded except in cases where: a) and existing property
containing an RR designation is split by zoning lines; b) the expansion only occurs within lot
boundaries as such boundaries existed as of April 2, 1989; and, c) the campground/camper
subdivision shall meet all criteria established in Article 14 (Conditional and Special Uses) in
addition to not exceeding an overall maximum density of 4.5 unit (included campers and
motel room) and beds (included group sleeping quarters) per acre.” A use permit was
required with the following conditions:

e Minimum 10 acres under single ownership

e 3000 square feet per camper space

o 8% of total acreage be devoted to recreational area; 50% of that acreage be active

recreation

Ms. LoCicero said there is no evidence in county records that Hampton Lodge applied for or
received a use permit under the 1989 UDO. There was one building permit issued in
February 1990 for a 200 amp electrical service on A lots.

Mr. McRee asked about the next revision of the UDO in 1992 and Ms. LoCicero said it as
effective on November 16, 1992. The Residential Recreation (RR) Zoning District was a
designated zoning district created for the purpose of existing campgrounds and once again
was not intended for expansion and a special use permit with the following conditions:

e Minimum 10 acres under single ownership

e 3000 square feet per camper space

o 8% of total acreage be devoted to recreational area; 50% of that acreage be active

recreation

Mr. McRee asked Ms. LoCicero if she was able to find an issuance of the required special
use permit. Ms. LoCicero said not for the required special use permit, but in April 1996
Hampton Lodge was issued a conditional use permit for an outdoor concert special event.
The Board of Commissioners action on the outdoor concert special event use permit was
the first consideration of a land development request, other than building and septic permits
for this property, since 1975.

Mr. McRee asked if this permit was for a land development use or something else. Ms.
LoCicero said it was for something else and it was a temporary use permit for the applicant
to hold an outdoor concert.

Mr. McRee asked if there was a map submitted with this application for the temporary use
permit for the concert and Ms. LoCicero said there was a site plan submitted that showed
234 campsites. She also said a zoning permit was also required for the special event and
the plan associated with the zoning permit application illustrated 90 vehicular parking
spaces for the event on a grassed area on the west side of the gravel road. Ms. LoCicero
showed the tent camping area that was illustrated on the site plan and said it was the only
area labeled as tent camping. Again in March 1997 another special event permit was
issued for the same similar use and that site plan illustrated 234 camp sites as well.

Mr. McRee asked for the next instance of a record for Hampton Lodge and Ms. LoCicero
said in January 1998 the Board of Adjustment issued a decision on an appeal of an
administrative decision regarding the property due to the Code Enforcement Officer
determining numerous additions were made to campers in violation of the UDO; the property
owner appealed that decision. In the record of the case, staff found a list of 32 campsites
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that obtained permits for screened in porches. For the time period governed by the 1992
UDO, numerous septic repair permits were issued.

Ms. LoCicero said the next UDO was effective December 2007 with the same Residential
Recreation (RR) Zoning District not intended to be an expansion a designated zoning district
that was described as “not intended to be expanded except in certain cases. Private
campgrounds were permitted in the RR Zoning District with a special use permit and with
the following conditions:

e Minimum 10 acres under single ownership

e 3000 square feet per camper space

o 8% of total acreage be devoted to recreational area; 50% of that acreage be active

recreation
e Maximum camper size and platform requirements

The 2007 UDO also included language governing platted camper lots for existing camper
subdivisions. During the time governed by the 2007 UDO, Hampton Lodge did not make
application for any land development permits and there is no evidence that septic or building
permits were issued.

Mr. McRee asked if the UDO changed after 2007. Ms. LoCicero said it did effective date of
January 1, 2013. This UDO removed private campgrounds as a permitted use and the
Residential Recreation (RR) Zoning District was eliminated. All existing private
campgrounds became non-conforming uses and subject to a special section of the UDO.
As a private campground, Hampton Lodge became a legal non-conforming use subject to
the general and specific standards of Chapter 8 of the UDO.

Mr. McRee asked Ms. LoCicero if she was able to find at any time from 1971 until today that
Hampton Lodge Campground's property has ever been a conforming use and Ms. LoCicero
said no, since 1971 Hampton Lodge has never followed through with any action to make it
conforming to either the zoning ordinance or the Unified Development Ordinance.

Mr. McRee asked if Ms. LoCicero was able to determine the total number of camp sites
according to the electrical permits and/or septic system permits that were issued from 1967
to the present time from reviewing all the documentation. Ms. LoCicero said they
determined 190 camp sites through the total electrical and septic permits, but they had
increased the number to 234 campsites by using the site plans that were submitted for the
1996 and 1997 special event concert held on the property.

Mr. McRee asked if the tent site number could be determined and Ms. LoCicero said it could
not be determined since specific sites were never listed on any documentation showing the
3,000 square feet delineation for each tent site.

Mr. McRee asked Ms. LoCicero if she was able to visit Hampton Lodge Campground and
asked for her description of the campground. Ms. LoCicero said she visited the
campground June 2018; the tent site area was designated with a single sign and the area
had a few picnic tables and water spigots spaced throughout. She said the location of the
area was the same as shown on the 1996 and 1997 site plan previously submitted by the
campground.

Ms. LoCicero concluded her witness testimony for the first question requested by the
Application for Interpretation made by 85' and Sunny, LLC, specifically the number of
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campsites that existed at Hampton Lodge on January 1, 2013, per Section 8.2.6B of the
Currituck County Unified Development Ordinance (the 2013 UDO), saying, after reviewing
all documentation and making a site visit, she found the 1996 and 1997 site plans submitted
by Hampton Lodge Campground to have the correct number of 234 campsites and an area
permitted for tent campsites existed on January 1, 2013.

Mr. McRee asked Ms. LoCicero how she came to the conclusion of the second requested
question, specifically, "Are the modifications shown on the Sight Plan permitted under
Section 8.2.6.A(5) of the UDO?" on the Application for Interpretation made by 85' and
Sunny, LLC. Ms. LoCicero said she determined a building already needed to exist on the
property in order to be modified and additions could not be made such as swimming pools,
snack bars, etc. She made this decision based on the 2013 UDO and also by defining the
term "modification” by using Black's Law Dictionary and also Merriam-Webster's dictionary.
She said non-conforming uses are allowed to maintain their existing buildings, according to
the 2013 UDO, Section 8.2.1, to keep them in good working order provided the minor repair
does not extend, expand, or enlarge the non-conforming aspect. Although, Ms. LoCicero
said she did determine the existing facilities could be modified such as the restroom
facilities, piers, docks, bulkheads, camp store, and other recreation facilities; the new
facilities listed in the application, such as the new bathroom facilities, swimming pool, pool
house, etc., are not permitted. Mr. McRee had no further questions.

Chairman Breathwaite asked for questions from the board. He asked why Pier 8 was shown
as a non-conforming. Ms. LoCicero said it is a non-conforming structure because it didn't
exist before 2013; it was built after 2016 and was not permitted by CAMA. Mr. Craddock
asked if there has been an order to remove the pier and Ms. LoCicero said we had an order
for them to remove it, but the applicant included it in this appeal so the order was stayed for
any enforcement action, also, there was a violation made by CAMA and the property owner
came into compliance.

Mr. Roddy asked about the campground advertising as KOA and Ms. LoCicero said this is
the same campground.

Chairman Breathwaite asked for clarification on non-conforming uses and the purpose and
intent of Section 8 of the UDO. Ms. LoCicero said non-conforming uses do no not fit with
their neighboring areas; they can exist, but limits modifications and expansions. Ms.
Bontemps asked if it is the County's intent is to not have campgrounds. Ms. LoCicero said
that is the intent as of the 2013 UDO.

Chairman Breathwaite asked questions concerning the maps and the square footage of the
tent area. Ms. LoCicero said the hand drawn map has not been brought into scale, but they
believe the tent area to be approximately 3/4 acre said she will delineate a number of tent
sites bases on the 3,000 per square foot condition for each site in the designated tent area
as shown on the 1996/1997 maps.

Board discussion was held over Code Enforcement and why the campground never came
into compliance with the conditions of the UDO. Ms. LoCicero said she could not speak to
the past, but code enforcement is enforced under her tenure. She said, as of recent, code
enforcement is more proactive and not just complaint driven.
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Mr. Hicks asked about violations in the water, such as piers and if the County had the
authority to inspect those issues. Ms. LoCicero said the County works with CAMA and they
give us the authority to inspect.

Ms. Arizaga-Womble instructed Chairman Breathwaite to give the applicant's attorneys time
to cross examine and then Mr. McRee will follow up.

Tom Johnson with Williams Mullen began his cross examination of Ms. LoCicero.

Mr. Johnson asked Ms. LoCicero to confirm that a non-conforming use is a use that may
have predated any zoning ordinance and still be allowed to remain in effect without issuance
of a violation. Ms. LoCicero confirmed his statement was true as a general rule as long as
no expansion occurred.

Mr. Johnson referenced the 2013 UDO, Section 8.1.1, and said this section says the
purpose and intent of this chapter is to regulate and limit the continued existence of those
uses, structures, lots of record, etc., but in 2013 the Board of Commissioners decided to
enact 8.2.6 Nonconforming Campgrounds. He verified with Ms. LoCicero that most
nonconforming uses do not have a special section within the UDO. He referenced A.(5)
within this section and stated "Modifications to existing campgrounds are permitted provided
the changes do not increase the nonconformity with respect to number of campsites that
existed on January 1, 2013." Ms. LoCicero confirmed this is how the ordinance reads. He
stated that Ms. LoCicero had used the term structure when referencing this section in her
Letter of Interpretation instead of campground and Ms. LoCicero confirmed his statement.
Mr. Johnson asked if Hampton Lodge had ever submitted any information to bring them into
compliance with the current or previous UDO and Ms. LoCicero said they had not. Mr.
Johnson also asked Ms. LoCicero about previous building permits, electrical permits and
septic permits and she confirmed they were issued.

Thomas Nash with Trimpi & Nash LLP introduced himself as the attorney for the Waterlily
Protection Association and began his cross examination of Ms. LoCicero.

Mr. Nash asked Ms. LoCicero if she had used the entire Chapter 8. Nonconformities of the
UDO to make her interpretation and not just section 8.2.6 Nonconforming Campgrounds.
Ms. LoCicero confirmed she had used the entire Chapter 8. Nonconformities for both the
general and specific sections. Mr. Nash gave an example of how the interpretation would
be incorrect if only using one section within the chapter and concluded his cross
examination.

Mr. McRee began his redirect examination of Ms. LoCicero.

Ms. LoCicero confirmed the number of campsites started at six in 1971 and expanded to
101 campsites by 1975. She said they are now at 234 campsites and never were brought
into conformity with the UDO.

Mr. Johnson began his recross examination of Ms. LoCicero.

Ms. LoCicero confirmed the 234 campsites were the campsites that use electric and septic,
but does not include the tent sites.
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Mr. McRee introduced Exhibit 1 (County) - Board of Adjustment Agenda Packet - April 11,
2019 and Exhibit 2 (County) - Extracted Sections form 1971 Zoning Ordinance through 2013
Unified Development Ordinance (certified as true copies by Leeann Walton, Clerk to the
Board of Commissioners. Mr. Johnson allowed the introductions as evidence.

Mr. Johnson began his presentation and overview stating Williams Mullen was retained by
the Applicant in 2018 shortly after their purchase of the property to help determine the
number of campsites as of 2013 and help with the interpretation of UDO section 8.2.6.
Nonconforming Campgrounds. Mr. Johnson referenced Pier 8 and how CAMA had found
this and directed the County to look into it. He also said the Letter of Determination did not
state a number of tent sites. Mr. Johnson said their interpretation of UDO section 8.2.6.A.5
allows modification to existing campgrounds provided it does not increase the number of
campsites and they believe this does not apply to structures - meaning additional structures
built after 2013, not did not exist before are allowed. He said his clients are looking to
modernize the campground to make it more consistent with current campgrounds and that
would require building additional structures.

Mr. Johnson introduced three witnesses: James Baeurle, Operator for 85' and Sunny LLC,
for knowledge of the intentions for the new campground; Warren Eadus, President of Quible
& Associates, for his work on maps for the campground; and Lucky Pappas, former owner of
Hampton Lodge Campground, owned the campground for over 40 years.

Mr. Johnson turned the presentation over to his associate, Lauren Fussell, for her
examination. Ms. Fussell called the first withess, James Baeurle, to the stand.

Mr. Baeurle said he is the Director of Development for Bluewater Development and has
been in the hospitality business for 30 years. He has developed six completed
campgrounds from Maine to North Carolina with the estimated size usually 400 to 500 RV
sites and 600 sites when including tent sites. Five campgrounds are currently under
development range from 500 to 900 campsites. He said they want to modernize Hampton
Lodge Campground. He explained the different options offered in their campgrounds
including seasonal 90 day maximum camping and short term for 2 to 3 days. He said they
have made a big clean-up to Hampton Lodge by removing campers that were staying there
illegally and removing old structures. He said they take pride in their campgrounds,
maintain a high standard for customer satisfaction and try to provide all the amenities that
modern campers want. Ms. Fussell referenced a photo of a bathhouse and asked Mr.
Baeurle for information on this. He said this is an example of one of our bathhouses we
provide and we try to locate them within 400 feet of all campsites. Ms. Fussell asked if they
have plans to increase the size of the current bathhouse on the property and Mr. Baeurle
said yes, in order to meet our standards the bathhouse needs to be larger. Mr. Baeurle said
they also want to install a pool that would only be accessible to campers only and research
shows a pool existed on the property in the 1950's and early 1960's. Ms. Fussell showed
pictures of two pools located at campgrounds owned by Bluewater Development. Mr.
Baeurle described the holding tank to be put onsite that would create water pressure and
would not deplete from the County Water. He also described a snack bar, care keeper's
cabin, etc. for future plans. He said they expect the acreage of Hampton Lodge
Campground to yield 600 campsites.

Chairman Breathwaite asked for questions from the board.
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Chairman Breathwaite asked Mr. Baeurle if he knew the number of visitors to the
campground in 2012 and he said he did not since there was limited financial information
from Mr. Pappas but they had interviewed people from the stargazers group and employees
of the campground that said there has been many times that 400 to 500 people were
camping there per one event. Other various questions were asked by the board members
concerning the expected number of campsites and the intent for the additional upgrades.

Mr. Roddy asked if Bluewater Development is KOA and Mr. Baeule said there is a
partnership and they had fully intended to operate as a KOA this season, but due to extent
of time between our request for a Letter of Determination in August and the receipt of the
Letter of Determination in January, we will not operate as a KOA this year. The intention is
to operate as a KOA next season. Mr. Roddy also asked if Mr. Baeule's interpretation of
UDO section 8.2.6. says you can build any amenity as long as it doesn't expand the number
of campsites and Mr. Baeule confirmed his statement.

Mr. Roddy asked Mr. Baeurle what number of campsites they would like determined. Mr.
Baeurle said we are looking for a determination of 280 to 700 campsites.

Due to the publics ongoing disruptions, the Board of Adjustment Attorney, Lauren Arizaga-
Womble requested the audience remain quiet during the meeting and she reminded the
Chairman of his authority to keep order in the boardroom.

Mr. Craddock asked Mr. Baeurle if the County had issued violations for illegal work
performed on the property and Mr. Baeurle said not to his knowledge. Mr. Craddock asked
if it is normal practice for a company to purchase a campground without knowledge of the
number of campsites. Mr. Baeurle said he looked at the 400 acres and with research, the
evidence was overwhelming that there was 280 to 700 campsites. Mr. Craddock asked if it
is normal business practice to purchase a campground that is nonconforming and Mr.
Baeurle said it is hard to find a campground that is not nonconforming any more so we are
used to dealing with this.

Mr. McRee began his cross-examination of Mr. Baeurle.

Mr. McRee asked Mr. Baeurle if he had spoken with the Planning Department and knew the
campground was nonconforming. Mr. Baeurle said yes and also saw 284 site hook-ups with
a site plan for 700 campsites.

Mr. McRee asked if the site plan was approved and Mr. Baeurle said no, but we believe
there was a bond.

Mr. Nash began his cross-examination of Mr. Baeurle.

Mr. Nash asked Mr. Baeurle if he believed as long as the number of campsites was not
increased that they could build anything on the property and if the additional bathrooms,
pools, etc. would not be an expansion. Mr. Baeurle did not directly answer the question.
Mr. Nash made several attempts to ask the question in different ways. Mr. Johnson objected
to the repetition and Chairman Breathwaite agreed the point has been made.

Chairman Breathwaite asked the board if there were any further questions.
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Mr. Roddy noted a section of the UDO that states expanding acreage of a campground is
not allowed. Mr. Baeurle said they are not expanding the acreage.

Chairman Breathwaite said the UDO Section 8, has to be taken as a whole and you cannot
carve out a certain section. He noted section 8.2.3. Expansion and Enlargement and asked
Mr. Baeurle the difference between intensification of a campground and enlargement of a
campground. Mr. Baeurle said intensified is exceeding the number of campsites allowed as
of 2013.

Ms. Fussell began her re-direct examination of Mr. Baeule. She had Mr. Baeurle explain the
different types of camping included in rough tent camping. Mr. Baeurle said RV boondock
(camping without hook-ups) camping is included in their campgrounds. Mr. Baeurle also
said camping groups, such as the Stargazers, should to be able to camp in whatever area
provides the best view.

Chairman Breathwaite reminded all in attendance to be cordial with each other during the
hearing.

Ms. Fussell called her next witness, Warren Eadus, and began the direct examination.

Mr. Eadus said he is the President of Quible & Associates, a local engineering and
surveying firm in Currituck County. He is a Professional Geologist but has worked in current
job for 16 years since 2003 and has a four year degree with five years apprenticeship then
passing exams. His work duties include President of Quible & Associates, securing CAMA
permits, delineating wetlands, creating site plans, staff Geologist, etc. The company
averages 120 projects per year with 70 percent of the projects requiring site plans.

Ms. Fussell asked to tender Mr. Eadus as an expert witness in site plans. There were no
objections.

Mr. Eadus said the Hampton Lodge Campground property is 450 acres by the current
survey. He showed historical aerial photos from 1952, 1961, 1973 and 1977 that were
found as part of the environmental site assessment he conducted. Wetlands were
confirmed as part of the process. In the 1973 photo four roads were cut in the wooded
subdivision for the Woodall Subdivision Plat. If dividing all of the area by the 3,000 square ft
requirement, there are 766 campsites, but after taking out the wetlands, his conclusion is
408 RV sites and 50 tent sites. Mr. Eadus briefly described all maps and sketches in the
applicant's presentation Tabs 2 through 10 and how he came to his conclusion of 458
campsites.

Ms. Fussell requested Tabs 2 through 10 of their presentation to be submitted as Exhibit 1
(Applicant).

The board asked Mr. Eadus questions concerning the actual sites being used in 2012 and
various questions concerning the sites with utilities. Mr. Eadus said 250 sites have some
variation of water, sewer and electric. There is 25 existing septic systems with a also a
pump and haul tank that were still functioning with some systems installed in the 1970's or
before and should be replaced. He said the submittal made to Currituck County in June
2018 was for 314 RV sites and 78 tent sites.
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Chairman Breathwaite asked Mr. Eadus if it is safe to say the range for the final number of
campsites is between 234 and 314. Mr. Eadus agreed with the 234, but said the upper
number should be 458 as he had concluded from previous studies.

Mr. Craddock pointed out that the maps were never submitted for approval by the Board of
Commissioners and Mr. Eadus agreed. Mr. Craddock also pointed out the campground
would not have adequate fire protection with the 3 inch waterline. Mr. Eadus said a dry
hydrant using a pond or a tank could be used and hidden onsite.

Ms. Fussell called their third witness, John E. (Lucky) Pappas, the previous owner of
Hampton Lodge Campground to the stand.

Mr. Pappas said he purchased the property in 1974 with two partners. He lived in Virginia
and had Harvey Jamison managing the campground. Mr. Pappas said a site plan was
never recorded, but there were 252 hook-ups, not sites. He referenced Map, Tab 6, and
said it was not intended to be a site plan, but was a guide submitted for a special use permit.
He said there was a Blue Grass festival held with close to 400 camping units in attendance.
He referenced the illegal pier 8 and said the hunters repaired it without a permit and he
knew nothing about it. He said Stargazers have been coming for 25 years and staying in
the cedars.

Mr. Fussell referenced Tab 12, pictures of the tent camping area and Tab 11, receipts from
the Stargazers

The board asked Mr. Pappas questions concerning a site plan. Mr. Pappas said he never
submitted a site plan to the County and was never asked by the County to provide a plat.
Also, Mr. Pappas testified he visited the campground and counted 252 hook-ups shortly
before selling the campground.

Chairman Breathwaite called a 5 minute recess at 10:28 PM.
Chairman Breathwaite reopened the public hearing at 10:33 PM.

Ms. Fussell requested to enter Tab 11, Tab 12 and Tab 1 PowerPoint as Exhibit 2
(Applicant).

Thomas Nash, Attorney on behalf of the Waterlily Protection Association began his
presentation and called witness, Jim Market from Piney Island Road to the stand.

Mr. Market said he is a lifelong resident of Currituck County and has a workshop located
beside the gates to the campground. Throughout the years he visited the campground to
purchase items from the store. He also was hired by Mr. Jamison in 1985 to install a
bulkhead at the campground. He spent approximately one month working onsite. He said
all campsites located along the water were full. He never observed tent campers, but did
remember the sign.

The board members ask Mr. Market questions. Ms. Bontemps asked if he was aware of the
Woodall's trying to sell the campground with 700 campsites and he said no.

Mr. Johnson began his cross-examination of Mr. Market. He asked if he had a house
beside the campground and lived there full time. Mr. Market said he only had the workshop
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at that location but was there seven days per week. Mr. Johnson also asked when he
installed the bulkhead and Mr. Market said it was in the summer.

Mr. Nash called his second witness, Judy Jones from Waterlily Road. She said she has
lived in Waterlily all her life and had used the store to purchase mild and bread through the
years. She said she does not recall any specific campsites, nor a pool, or a volleyball court,
etc. She said she has not observed any improvements made, but only deterioration of the
campground.

Mr. Johnson cross-examined Ms. Jones and asked where her house is located in proximity
of the campground. Ms. Jones said three miles south of the campground.

Mr. Nash called his third witness, Paul O'Neal from Waterlily Road. He asked him the
proximity of his house to the campground and Mr. O'Neal said three miles south of the
campground. Mr. O'Neal has lived in the area for 50 years. He would go to the
campground store to buy ice cream. Mr. Harvey hired him in the fall of 1980 to spade the
campsites. He said in his opinion, there were 175 to 200 camp sites in 1980. He said there
was a store, restroom, recreation hall and a house at the gate. He remembers the sign for
the tents camping area. Mr. O'Neal said he was a member of the Board of Commissioners
from 1994 until 2006 and from 2008 until 2016; during these times he served as the
Chairman many times. While serving on the Board of Commissioners, he visited the
campground 1995-1996 due to zoning citing the campground for illegal structures attached
to the campers. Mr. Nash asked Mr. O'Neal if the campground had changed from the
1980's and he said it had not. Mr. Nash asked about the process in 2013 when the Board of
Commissions made campgrounds nonconforming. Mr. O'Neal said the Planning Board
passed it unanimously without any objections from the public and that the Board of
Commissions passed it unanimously without any objections from the public. The public
hearing was advertised according to NC General Statues. Mr. O'Neal said campgrounds
along with mobile home parks, junkyards and billboards have all been made nonconforming
with the purpose for the uses to go away. Mr. O'Neal said the entire UDO Chapter 8 applies
to nonconforming campgrounds and not just section 8.2.6. He said in early 2017 a
representative of Bluewater approached him to facilitate a community meeting. Bluewater
acknowledged the 234 campsites, but said they needed more to make the business work.
The public was against this and they took it to the Planning Board anyways asking for more
than the acknowledged 234 sites and they were denied. Mr. Nash showed GIS Maps of the
campground throughout the years and asked Mr. O'Neal to describe them. Mr. O'Neal said
it was aerial maps of the campground showing it has not changed.

The board asked Mr. O'Neal questions. Mr. Roddy said the campers looked the same in all
the aerial photos and Mr. O'Neal said because most of them were permanent campers with
people staying year round. Ms. Bontemps asked why the County voted to do away with
campgrounds and Mr. O'Neal said because the County was having trouble with zoning
violations, people living there year round and the roads to the campground are in bad
condition; there were health and safety issues. Ms. Bontemps voiced her concern over the
County taking away a family area.

Mr. Johnson cross-examined Mr. O'Neal and referenced the UDO section 8.2.6 A.(5). Mr.
O'Neal said this section is not exclusive, but inclusive and you must take the whole Chapter
8 in account. Mr. Johnson asked about the community meeting and asked if the number of
campsites was actually 250 site hook-ups and not 234 campsites. Mr. O'Neal said he did
not recall, but does recall the number requested was 450 which is what you are asking for
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now. Mr. Johnson asked what time of year the aerials were taken and Mr. O'Neal said he
did not know.

Mr. Nash asked to have the GIS aerial photos entered as evidence. Mr. Johnson objected
and based his objection on not knowing the time of year the photos were taken. The
Chairman agreed with Mr. Johnson, but asked for advice from the Board of Adjustment
Attorney, Lauren Arizaga-Womble. Chairman Breathwaite decided to allow the evidence
with a weight of caution since the seasonal dates of the photos were not known. Mr.
Nash entered the Hampton Lodge Campground Aerial Photos Over Time as Exhibit 1
(Waterlily).

Chairman Breathwaite opened the hearing to public comment.

Jacklyn Myers from Waterlily Road came before the board. Ms. Myers said the
campground was so packed that at times the No Vacancy sign was on the gate. She
said there are 250 to 300 campsites including the tent area and it was very well run by
Uncle Harvey.

Brian Rudo from Waterlily Road came before the board and said he had seen buses run
off the road into the water. Mr. Johnson objected to this testimony and said it was not
relevant. Ms. Arizaga-Womble said this is a public comment period and the citizens are
not under oath. She asked the public comments to be on the two issues at hand which
are the number of campsites and your opinion about the interpretation of modification.
Chairman Breathwaite sustained the objection. Ms. Arizaga-Womble reminded the
board to only consider the sworn competent testimony and the public comment should
have no bearing on their decision. Two more citizens commented on intensification of
the campground causing traffic issues.

Chairman Breathwaite closed the public hearing at 11:19 PM. Ms. Arizaga-Womble
allowed Mr. Johnson, Mr. McRee and Mr. Nash to make their closing statements.

Discussion by the board was held over taking the UDO Chapter 8 as a whole and
considering the facts. Ms. Arizaga-Womble reminded the board about applying the law
to the facts and not just feelings.

Mr. Craddock motioned that the Board of Adjustment affirms the determination by Ms.
Laurie LoCicero based on findings of facts that there have been no additional plats
submitted to the County of Currituck that show any different than 234 lots and that
according to the evidence applied by the applicant on tab 6, tab 7 and tab 8 that these
are hypothesized lots that have never been actually recorded and approved by the
Currituck County Board of Commissioners at any time in the past and that Ms. LoCicero
did not make an error or incorrectly determine the number of lots that are existing on
January 1, 2013.

Mr. Roddy seconded the motion and the motion concerning the number of campsites
carried unanimously.

Ms. Arizaga-Womble asked Mr. Craddock to make a second motion to address the
second item, modification.
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Mr. Craddock motioned to affirm the determination of Laurie LoCicero in regards to
modifications based on the findings of fact that Chapter 8 of the UDO in regards to
nonconformity is general and specific and that any modifications other than basic
repairs, routine maintenance in accordance with the requirements of that chapter as a
means of preserving safety and appearance would be unlawful if they were different
than what is in section 8.1.2.

Mr. Roddy seconded the motion.
Mr. Johnson asked for clarification on the second motion concerning modification and
asks if Mr. Craddock is upholding Ms. LoCicero's decision that construction within the

building footprint is okay.

Ms. Arizaga-Womble clarified with Mr. Craddock he is upholding the decision of Ms.
LoCicero in her letter of determination.

Mr. Johnson said he was satisfied with this clarification.

Chairman Breathwaite continued with the vote and the motion passed unanimously.

RESULT: AFFIRM STAFF'S DECISION [UNANIMOUS]

AYES: Cathy Bontemps, Board Member, Troy Breathwaite, Board Member, Steven
Craddock, Board Member, Lynn L. Hicks, Board Member, Thom Roddy, Board
Member

ABSENT: Gregory Hammer, Board Member

County - Exhibit 1
County - Exhibit 2
Applicant - Exhibit 1
Applicant - Exhibit 2
Waterlily - Exhibit 1

ANNOUNCEMENTS

There were no announcements.

ADJOURNMENT

Chairman Breathwaite asked for a motion to adjourn.

Mr. Hicks motioned to adjourn. Mr. Roddy seconded the motion and the meeting adjourned
at 12:19 AM on April 12, 2019.
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January 10, 2019

Minutes — Regular Meeting of the Board of Adjustment

CALL TO ORDER

CURRITUCK COUNTY
NORTH CAROLINA

1.D.A

The Board of Adjustment Attorney, Ben Gallop, called the meeting to order at 7:00 PM. The
regular meeting of the Board of Adjustment was held in the boardroom at the Currituck County
Historic Courthouse - 153 Courthouse Road, Currituck, North Carolina.

Attendee Name Title Status Arrived
Matthew Battey Board Member Absent
Cathy Bontemps Board Member Present
Troy Breathwaite Board Member Present
Gregory Hammer Board Member Present
Thom Roddy Board Member Present
Cheri Elliott Clerk to the Board Present
Ben Gallop Board of Adjustment Attorney Present

A Announce Quorum Being Met

Mr. Gallop announced a quorum being met with four regular members present. There were
no alternates present at the meeting.

B Swearing In of New Members

Oaths of Office were completed prior to the meeting in the boardroom. Notary, Cheri C.
Elliott, swore in two new board members: Cathy Bontemps (term ends December 31, 2020)
appointed by the Board of Commissioners on August 6, 2018 and Thomas Roddy (filled an
unexpired term with ending date December 31, 2019) appointed by the Board of
Commissioners on March 5, 2018.

C Election of Chairs

Mr. Hammer nominated Troy Breathwaite for Chairman. There were no other nominations.
Mr. Hammer motioned for approval. Ms. Bontemps seconded the motion and the motion
carried unanimously.

Chairman Breathwaite asked for nominations for Vice-Chairman.
Ms. Bontemps nominated Greg Hammer for Vice-Chairman. There were no other

nominations. Mr. Hammer motioned for approval. Mr. Roddy seconded the motion and the
motion carried unanimously.

Draft Minutes Page 1

Updated 3/13/2019 11:58 AM

Communication: BOA Meeting Minutes January 10, 2019 (Approval of Minutes for January 10, 2019)

Packet Pg. 17




1.D.A

Currituck County Board of Adjustment January 10, 2019

Mr. Gallop congratulated the new Chairman, Troy Breathwaite, and the new Vice-Chairman,
Greg Hammer.

D. Approval of Agenda

Vice-Chairman Hammer motioned to approve the Agenda for tonight's meeting. Ms.
Bontemps seconded the motion and the motion carried unanimously.

RESULT: APPROVED [UNANIMOUS]

AYES: Cathy Bontemps, Board Member, Troy Breathwaite, Board Member, Gregory
Hammer, Board Member, Thom Roddy, Board Member

ABSENT: Matthew Battey, Board Member

APPROVAL OF MINUTES FOR NOVEMBER 9, 2017

Vice-Chairman Hammer motioned to approve the meeting minutes for November 9, 2017. Ms.
Bontemps seconded the motion and the motion carried unanimously.

RESULT: APPROVED [UNANIMOUS]

AYES: Cathy Bontemps, Board Member, Troy Breathwaite, Board Member, Gregory
Hammer, Board Member, Thom Roddy, Board Member

ABSENT: Matthew Battey, Board Member

E. Board of Adjustment Minutes for November 9, 2017

OLD BUSINESS

Mr. Gallop informed the board he will resign as their attorney with tonight being his last meeting.

Mr. Gallop briefed the board on the pending lawsuit, Currituck County v. Currituck County
Board of Adjustment and Davis Street Holdings, LLC and asked to go into a closed session
to advise them.

Mr. Roddy motioned for a closed session with the Board of Adjustment Attorney to preserve
the Attorney-Client Privilege in Matters Entitled Currituck County v. Currituck County Board
of Adjustment and Davis Street Holdings, LLC, pursuant to G.S. 143-318.11(a)(3). Ms.
Bontemps seconded the motion and the motion carried unanimously.

The closed session began at 7:10 PM in the in the conference room with Mr. Gallop taking
the minutes. The clerk to the board did not attend and remained in the boardroom during
the closed session. The board returned to the boardroom at 7:25 PM.

NEW BUSINESS

Mr. Gallop started the training session discussing variances and appeals. Some of the items
explained were appeals from an enforcement action and a variance being an exceptional
remedy from a hardship. Mr. Gallop also discussed the four items necessary to have a founded
hardship and stressed the importance of the applicant having the burden of the proof. Voting
necessary was also explained: Variance 4/5 vote and simple majority for an appeal. Known
conflicts were explained: Having a fixed opinion, undisclosed ex parte communications and a
close relationship or financial relationship. Mr. Gallop gave reasons for the existence of the
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Board of Adjustment; he said they have the added benefit of being appointed and not elected so
it helps to remove political misconceptions of their decisions. Evidence was explained with the
importance of expert testimony versus neighbor's opinions. Decisions must be made on facts.
Due process was explained with the difference between parities and public to limit the public
comment and remind them they are under oath. The public does not have the right to question;
only the parties are allowed to question the parties. Mr. Gallop also explained the benefit of
attorney's opening statements and said this will be a benefit to the board.

Chairman Breathwaite and Ms. Bontemps asked about the dialog amongst the board and
whether their discussion is held in front of the parties and the public. Mr. Gallop said board
members do openly discuss during the meeting and a closed session is rare.

Mr. Gallop further explained the procedures of the meeting: Letting the defendant present his
case first, procedures of getting the evidence and closing the evidentiary session. Also, the
board can vote to reopen the public hearing if necessary.

Mr. Gallop concluded his training session and wished the board luck. He said he may see them
again while representing a client at a future meeting.

ANNOUNCEMENTS

There were no announcements made.

ADJOURNMENT

Vice-Chairman Hammer motioned to adjourn the meeting. Ms. Bontemps seconded the motion
and the motion carried unanimously with the adjournment at 8:12 PM.
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Currituck County
Agenda Item Summary Sheet

Agenda ID Number — (ID # 2436)

Agenda Item Title

BOA 19-02 Hampton Lodge Campground:

Brief Description of Agenda Item:

Williams Mullen is appealing a Letter of Interpretation dated January 7, 2019 on behalf of
property owner 85’ and Sunny, LLC for a non-conforming campground located at 1631 Waterlily
Road, Coinjock.

Board Action Requested
Action
Person Submitting Agenda Item

Cheri Elliott, Assistant

Presenter of Agenda Item

Laurie LoCicero
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Currituck County

Planning and Community Development Department
Planning and Zoning Division

153 Courthouse Road, Suite 110

Currituck, North Carolina 27929

252-232-3055 FAX 252-232-3026

To: Board of Adjustment

From: Planning Staff

Date: April 3, 2019

Subject: BOA 19-02 Hampton Lodge Campground

Hampton Lodge Campground owner, 85° and Sunny, LLC is appealing the Planning and
Community Development Director’s January 7, 2019 Letter of Determination. In August 2018,
85° and Sunny, LLC applied for a letter of interpretation for the four properties associated with
the Hampton Lodge Campground located at 1631 Waterlily Road (PINs 007900000010000,
07900000020000, 07900000030000, and 00790000004000; the “Subject Properties”). The
Unified Development Ordinance that became effective in January 2013 removed “campgrounds”
as a permitted use in any zoning district in the county and all exisithg campgrounds became
non-conforming uses.

In the letter of determination application, the property owner inquired about two specific issues:

1. What were the number of campsites that existed at Hampton Lodge
Campground (“Hampton Lodge”) in January 1, 2013, per Section 8.2.6B (1) of
the Currituck County Unified Development (“‘UDO”)? Applicant requests a
determination that the number of campsites that existed on January 1, 2013
were at least the number of campsites that are shown on the Application’s
Major Site Plan Application (the “Site Plan”) submitted for review by Currituck
County on June 29, 2018.

2. Are the modifications to Hampton Lodge shown on the Applicant’s Site Plan
permitted? Applicant requests a determination that the modification shown on
the Site Plan are permitted under Section 8.2.6A(5) of the UDO and do not
increase the nonconformity of Hampton Lodge with respect to the number of
campsites that existed on January 1, 2013.

The January 7, 2019 Letter of Determination established 234 campsites (recreational vehicle or
camper trailer sites) existing on January 1, 2013. This is based on County documentation and
records since 1967, including septic permits, building permits, land development approvals,
certain temporary use permits. Electrical and septic permits have been issued for 190
campsites since 1967. The number of tent sites for the campground was unable to be
determined because the historical documents concerning the subject property only illustrated
large areas designated for tent camping. No individual tent sites were delineated on historical
records. The January 2019 letter also states that “some of the modifications illustrated on the
Applicant’s proposed site plan are permitted.” No new structures or amenities can be
constructed, only modifications to existing structures shall be allowed.

The applicant is specifically appealing the following:

PB 19-02 Hampton Lodge Campground/850 and Sunny Appeal
Page 1 of 7

Attachment: BOA 19-02 Appeal Staff Report (BOA 19-02 Hampton Lodge Campground)

Packet Pg. 21




3.Aa

1. December 19, 2018 email notice from Laurie B. LoCicero to Warren Eadus (Quible &
Associates, engineer to the Property Owner) regarding “Hampton Lodge CAMA
submittal”.

a. Grounds for Appeal” The Planning Director determined that “structure 8” on
“sheet 5”, which is an existing pier on the Property that the Owner wished to
replace, could not be replaced on the grounds that the replacement would not be
“modification of an acceptable non-conforming existing structure.” The Planning
Directors determination was erroneous as a matter of law. The Property is
presently a private campground, which is non-conforming use under Section
8.2.6 of the UDO. As provided in Section 8.2.6.A(5) of the UDO, existing
campgrounds may be modified “provided the changes do not increase the non-
conformity with respect to the number of campsites that existed on January 1,
2013. The pier in questions is not a campsite, and its existence construction,
reconstruction, and/or replacement would not increase the number of campsites
on the Property. The replacement of the pier in questions would also not expand
the campground to cover additional land area. The pier itself is not a non-
conforming structure, but is rather a permitted and conforming accessory
structure under Section 4.3.2.C(1)(a) of the UDO. As the replacement of the pier
does not increase the number of campsites on the Property, its replacement
should be permitted as a matter of law.

2. January 7, 2019 letter from Laurie B. LoCicero to Owner (c/o Williams Mullen attorney to
Owner).
a. Grounds for Appeal: New bathroom facilities, swimming pool, pool house and
other additional structures are allowed pursuant to Section 8.2.6A(5) since these
“‘changes do not increase the non-conformity with respect to the number of
campsites that existed on January 1, 2013. As further provided in the Applicant’s
previously submitted Memorandum in Support of Application for Interpretation.

3. January 7, 2019 letter from Laurie B. LoCicero to Owner (c/o Williams Mullen, attorney
to Owner).
a. Grounds for Appeal: Number of campsites. More than 234 campsites existed as
of January 1, 2013 as further provided in Applicant’s previously submitted
Memorandum in Support of Application for Interpretation.

Unified Development Ordinance
The following sections of the UDO are applicable to this case:
e Section 8.1.1 Purpose and Intent
o In the provisions established by this Ordinance, there exist uses of land,

structures, lots of record, signs, and site features (e.g., off-street parking,
landscaping, etc.) that were lawfully established before this Ordinance was
adopted or amended, that now do not conform to its terms and requirements.
The purpose and intent of this chapter is to regulate and limit the continued
existence of those uses, structures, lots of record, signs, and site features that do
not conform to the provisions of this Ordinance, or any subsequent amendments.

e Section 8.1.2 Authority to Continue
o Nonconformities are allowed to continue, and are encouraged to receive routine
maintenance in accordance with the requirements of this chapter as a means of
preserving safety and appearance
e Section 8.1.5 Increase in Nonconformity
o Except as authorized by this chapter, no person shall engage in activity that
increases a nonconformity that lands rezoned to a PD district are subject to the
approved master plan and terms and conditions. (See Attachments 4B)

PB 19-02 Hampton Lodge Campground/850 and Sunny Appeal
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e Section 8.1.6 Minor Repairs and Maintenance
o Minor repairs and normal maintenance that are required to keep nonconforming
uses, structures, lots of record, site features, and signs in a safe condition are
permitted, provided the minor repair or maintenance does not extend, expand, or
enlarge the nonconforming aspect. For the purposes of this section, “minor
repairs and maintenance” shall mean:
= Maintenance of Safe Condition — Repairs that are necessary to maintain
a nonconforming use, structure, lot of record, site feature, or sign in a
safe condition
= Maintenance of Land for Safety — Maintenance of land areas and site
aspects to protect against health hazards and promote safety of
surrounding uses.
e Section 8.2.6 Nonconforming Campgrounds
o Private campgrounds are not allowed as a principal use in Currituck County. All
existing campgrounds and campground subdivisions are nonconforming uses
subject to the following standards:
= General Standards

e Camping is an allowed use of land only in existing campgrounds
and campground subdivisions

e Campers may not be modified in any manner that would render
the unit non-transportable

¢ No tent or camper may be located on a campsite or campground
subdivision for more than 90 days

e Additions to campers are not permitted

e Modifications to existing campgrounds are permitted provided
those changes do not increase the nonconformity with respect to
the number of campsites that existed on January 1, 2013.

= Existing Campgrounds

e Existing campgrounds may not be expanded to cover additional
land area or exceed the total number of campsites that existed
January 1, 2013.

e Campers may not be placed on a permanent foundation.

e Campsites may have a wooden platform not to exceed 100 square
feet. Platforms must be 12 inches or less in height from existing
grade. Handicap ramps are not subject to the maximum height
requirement and square footage provided the ramp does not
exceed five feet in width.

e Campgrounds shall not include permanent residence, excluding
one dwelling unit to be occupied by the park caretaker.

Background

Hampton Lodge Campground has existed at least since May 1967. Currituck County has
record of septic permits for a bath house for this property dated May 2, 1967. The county did
not regulate the use of property through zoning in 1967. On October 7, 1971 county-wide
zoning was adopted. Under the 1971 Zoning Ordinance and Official Zoning Map, campgrounds
were permitted in the Recreational Residential (RR) Zoning District with the following
requirements:

¢ A preliminary plat submitted to the Planning Board with each camp application for
tent sites and camping trailers

e Minimum 6 acres of land
3,000 square feet for each tent and camping trailer space

PB 19-02 Hampton Lodge Campground/850 and Sunny Appeal
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o 200’ setback for buildings, tent spaces or trailer spaces from any property line
maintained as a natural buffer

e Maximum 400’ distance for drinking water, toilet facilities

o Maximum 1500’ distance to washhouses; does not apply where community water
and sewer connections are provided

e Campgrounds allowed in Flood Plain district with a conditional use permit with
the same regulations as above

Hampton Lodge was zoned RR under the 1971 Zoning Map. No documentation was found
showing that Hampton Lodge submitted an application or received approval of a preliminary plat
for the tent sites and camping trailers at Hampton Lodge. No action was taken by the property
owner to ensure the campground had compliance with the 1971 standards; the property
became a non-conforming use and has continued as such.

Minutes from the March 20, 1973 meeting of the Currituck County Board of Commissioners
show that the Board of Commissioners discussed a request by Action Development, Inc. for a
“sub-division plat” for Hampton Lodge. Based on unrecorded draft plats found in the county’s
archives, it appears that Action Development, Inc. was seeking to create a camper subdivision
that required installation of certain infrastructure. At the March 20, 1973 Board of
Commissioners’ meeting, the board determined that the camper subdivision plat would not be
approved until posting of a required bond and compliance with all other requirements and
procedures of the Currituck County Subdivision and Zoning Ordinances. Action Development,
Inc. did not complete the process required for approval of a camper subdivision and no further
action was taken on the Action Development, Inc. camper subdivision application. During 1972,
septic permits applications were submitted for camper spaces numbered up to 124.

With an effective date of January 1, 1975, the Currituck County Board of Commissioners
enacted the 1975 Zoning Ordinance and Official Zoning Map. Under the 1975 Zoning
Ordinance, camping was a permitted use of property only in recreation campgrounds located in
the Recreational Residential (RR) Zoning District with a conditional use permit. The 1975
Zoning Ordinance required the following conditions for issuance of a conditional use permit
allowing camping as a use in the RR Zoning District:

e Minimum 10 acres under single ownership

e 3000 square feet per camper space

o 8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation

On October 29, 1975 a conditional use permit was issued for Hampton Lodge in a Currituck
County Board of Adjustment case (BOA 75-8). The Board of Adjustment case was instituted as
an appeal of the Currituck County Code Enforcement Officer’'s determination prohibiting the
upgrade of twelve waterfront camp sites. The minutes from the October 29, 1975 Board of
Adjustment meeting relay that the applicant wanted “to upgrade the twelve waterfront lots by
addition of septic tank systems to provide sewage disposal for those sites” at Hampton Lodge.
The Board of Adjustment granted a conditional use permit to upgrade the twelve waterfront lots
by addition of septic tanks systems, provided that:

e A plat of the twelve sites be submitted to the Code Enforcement officer.

e That the twelve sites be in conformity with the Zoning Ordinance.

e That the septic tank systems be installed in accordance with the regulations of

the Health Department.
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A copy of a site plan showing camper sites 23-35 with the additional sewage is included in the
record of the case. Some of the camp sites shown on the plan do not appear to be a minimum
of 3000 square feet required by the 1975 Zoning Ordinance. These lots could have predated
the 1971 Zoning Ordinance. The site plan also recognized waterfront camper sites 23-101.

With an effective date of November 15, 1982, the 1982 Zoning Ordinance and Official Zoning
Map was enacted by the Currituck County Board of Commissioners. Under the 1982 Zoning
Ordinance, the RR-30 Residential/Recreational Zoning District was created. The RR-30 Zoning
District was described as containing “some existing camp grounds and camper subdivisions and
is retained for the purposes of regulating these existing uses. It is not intended that this district
be expanded.” Recreation campgrounds were still permitted uses in the RR-30 district with a
conditional use permit meeting the following conditions:

e Minimum 10 acres under single ownership

e 3000 square feet per camper space

e 8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation

There is no evidence in county archives that Hampton Lodge applied for or received a
conditional use permit under the 1982 Zoning Ordinance. Building permits and septic permits
were applied for during the effective time of this Ordinance.

With effective date of April 2, 1989, the Currituck County Board of Commissioners enacted a
Unified Development Ordinance (UDO) and Official Zoning Map. A Residential Recreation (RR)
Zoning District was designated in the UDO and described as “designed to provide for some
existing campgrounds and camper subdivisions and is retained for the purposes of regulating
these existing uses. It is not intended to be expanded.” On May 18, 1992, the purpose for the
RR Zoning District was amended to provide that the RR Zoning District was “not intended to be
expanded except in cases where: a) and existing property containing an RR designation is split
by zoning lines; b) the expansion only occurs within lot boundaries as such boundaries existed
as of April 2, 1989; and, c) the campground/camper subdivision shall meet all criteria
established in Article 14 (Conditional and Special Uses) in addition to not exceeding an overall
maximum density of 4.5 unit (included campers and motel room) and beds (included group
sleeping quarters) per acre.” A use permit was required with the following conditions:

Minimum 10 acres under single ownership

e 3000 square feet per camper space
8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation

There is no evidence in county archives that Hampton Lodge applied for or received a use
permit under the 1989 UDO.

With an effective date of November 16, 1992, a revised Unified Development Ordinance, (the
“1992 UDQ”), was enacted by the Currituck County Board of Commissioners. The Residential
Recreation (RR) Zoning District was a designated zoning district created for the purpose “to
provide for some existing campgrounds and camper subdivisions and is retained for the
purposes of regulating these existing uses. It is not intended to be expanded except in cases
where: a) an existing property containing an RR designation is split by zoning lines; b) the
expansion only occurs within lot boundaries as such boundaries existed as of April 2, 1989; and,
c) the campground/camper subdivision shall meet all criteria established in Article 14
(Conditional and Special Uses) in addition to not exceeding an overall maximum density of 5.5
units (includes campers and motel rooms) and beds (includes group sleeping quarters) per
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acre.” Private campgrounds were a permitted use in the RR Zoning District with a special use
permit with the following conditions:

e Minimum 10 acres under single ownership

e 3000 square feet per camper space

o 8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation

The 1992 UDO, as amended, was the in effect from November 16, 1992 to September 4, 2007.
Hampton Lodge Campground did not acquire a special use permit during this time.

On April 24, 1996 the Currituck County Board of Commissioners issued Hampton Lodge a
conditional use permit for an outdoor concert special event. The Board of Commissioners
action on the outdoor concert special event use permit was the first consideration of a land
development request, other than building and septic permits for this property, since 1975. The
conditional use permit applicant, John E. Pappas, included a site plan in support for the special
event conditional use permit. That site plan illustrated 234 campsites. A zoning permit was
also required for the special event and the plan associated with the zoning permit application
illustrated 90 vehicular parking spaces for the event on a grassed area on the west side of the
gravel road.

The following year, Hampton Lodge again applied for a special event conditional use permit for
an outdoor bluegrass concert and craft show. In support of the application, Hampton Lodge
submitted a site plan illustrating 234 campsites. The Currituck County Board of
Commissioners issued a special event conditional use permit to Hampton Lodge on March 26,
1997.

On January 28, 1998, the Board of Adjustment issued its decision on an appeal of an
administrative decision regarding the Hampton Lodge property. The Code Enforcement Officer
had determined numerous additions were made to campers in violation of Section 804(5) of the
effective UDQ; the property owner appealed that decision. In the record of the case, staff found
a list of 32 campsites that obtained permits for screened in porches. Due to state record
retention laws, only an index listing could be found of the camper owner, permit type and date
issued. The actual permits are not available as the county was not required to keep the actual
permit for that time interval. No property verification could be made regarding the location of the
campers. The decision of the Board of Adjustment was to allow for the additions to remain that
obtained building permits but those additions that did not obtain building permits were required
to be removed. Septic permits were issued for 16 camper spaces during this time.

With effective date of December 4, 2007, the Currituck County Board of Commissioners
enacted the 2007 Unified Development Ordinance, (the “2007 UDO”) and Official Zoning Map.
The Residential Recreation (RR) Zoning District was a designated zoning district that was
described as “not intended to be expanded except in cases where: a) an existing property
containing an RR designation is split by zoning lines; and b) the expansion only occurs within lot
boundaries as such boundaries existed as of April 2, 1989; and, c)the campground/camper
subdivision shall meet all criteria established in Article 14 (Conditional and Special Uses) in
addition to not exceeding an overall maximum density of 5.5 units (includes campers and motel
rooms) and beds (includes group sleeping quarters) per acre.” Private campgrounds were
permitted in the RR Zoning District with a special use permit and with the following conditions:

e Minimum 10 acres under single ownership
e 3000 square feet per camper space
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o 8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation
e Maximum camper size and platform requirements

The 2007 UDO also included language governing platted camper lots for existing camper
subdivisions. During the time governed by the 2007 UDO, Hampton Lodge did not make
application for any land development permits and there is no evidence that septic or building
permits were issued.

On January 1, 2013, the current UDO became effective and removed private campgrounds as a
principal. Hampton Lodge Campground continued to be a non-conforming use as it has since
the first County-wide Zoning Ordinance was enacted in 1971.

Attachments

The county submits the following attachments for the Board’s consideration:

Attachment 1: January 7, 2019 Letter of Determination

Attachment 2: Applicant submittal dated August 2018

Attachment 3: Minutes from March 20, 1973 Board of Commissioners’ Meeting
Attachment 4: October 29, 1975 Board of Adjustment documentation

Attachment 5: 1996/97 Site Plan for Temporary Special Use Permit

Attachment 6: Applicant Appeal Application for January 7, 2019 Letter of Determination
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COUNTY OF CURRITUCK

Planning and Community Development Department
Planning and Zoning Division
153 Courthouse Road, Suite 110
Currituck, North Carclina 27929
Telephene (252) 232-3055 / Fax (252) 232-3026

January 7, 2019
LETTER OF DETERMINATION

85" and Sunny, LLC

c/o Mr. Thomas H. Johnson, Jr.
Williams Mullen

301 Fayetteville St.

Suite 1700

Raleigh, NC 27601

PO Box 1000

Raleigh, NC 27602

RE: Application for Interpretation; 85" and Sunny, LLC;
Hampton Lodge Campground; 1631 Waterlily Road, Coinjock, NC 27923

Dear Mr. Johnson:

This Letter of Determination is in response to your August 30, 2018 Application
for Interpretation requesting on behalf of 85’ and Sunny, LLC, (the “Applicant”), a
determination of (1) the number of campsites that existed at Hampton Lodge
Campground (“Hampton Lodge”) on January 1, 2013, and (2) whether modifications to
Hampton Lodge shown on the applicant’s site plan are permitted. The Application for
Interpretation also references a site plan submitted by Quible and Associates on behalf
of the Applicant that shows 314 campsites for recreational vehicles and 78 campsites
for tents.

The Unified Development Ordinance (“the UDQ") that went into effect January 1,
2013 removed private or recreational campgrounds as an allowed use in the Single
Family Mainland (*SFM") Zoning District. When the 2013 UDO was enacted, the use of
Hampton Lodge as a campground became a non-conforming use. Prior to the current
UDQ, private or recreational campgrounds were allowed in the Recreational Residential
Zoning District with a special or conditional use permit. The 2013 UDO changed the
nomenclature of several zoning districts, but essentially the Recreational Residential
Zoning District became the Single Family Mainland Zoning District.
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Once private or recreational campgrounds were removed as an allowed use and
became completely non-conforming, Chapter 8 Nonconformities became the guide for
regulating existing campgrounds. The purpose and intent of Chapter 8 Nonconformities
of the 2013 UDO “is to regulate and limit the continued existence of those uses,
structures, lots of record, signs and site features that do not conform to the provisions of
this Ordinance of and subsequent amendments.” {See UDO §8.1.1) Once uses are
established as nonconforming, they are “generally incompatible with the permitted uses
in the district in which they are located” (See UDO § 8.2.1). Furthermore, a
nonconforming use shall not be enlarged, expanded in area or intensified, be extended
to additional structures or land outside the original structure and open air uses shall not
be extended to occupy more land area than that in use when the open air use became
nonconforming. (See UDO §8.2.3) There is an expectation that nonconformities will
eventually become compliant with land use regulations over time due to natural decling;
that they will either convert to a permitted use or cease to exist.

To determine the number of campsites existing at Hampton Lodge on January 1,
2013, | have reviewed permits and approvals issued to Hampton Lodge since 1967. The
reviewed permits and approvals include those issued by Albemarle Regional Health
Services and Currituck County. Albemarle Regional Health Services reviews and
issues septic permits and is not a department of Currituck County govemment.
Albemarle Regional Health Services permits do not grant zoning approval nor do they
establish vested rights to develop property. | have also reviewed the 1971, 1975, 1982
Zoning Ordinances for Currituck County; the 1989, 1992, 2007 and 2013 UDO'’s for
Currituck County; official Currituck County Zoning Maps; and minutes from the Currituck
County Board of Adjustment, Currituck County Board of Commissioners and Currituck
County Planning Board relevant to Hampton Lodge.

Prior to the effective date of zoning for Hampton Lodge the following permits
were issued to Hampton Lodge:

+ May 2, 1967: Septic permit application (#551) for bath house

o June 29, 1967: Septic permit application (#562) for a trailer

o August 29, 1969: Septic permit application (#744) for 6 camper spaces
(spaces 1-6)

On October 7, 1971, county-wide zoning was adopted that included the Hampton
Lodge property. Under the 1971 Zoning Ordinance and Official Zoning Map,
campgrounds were permitted in the Recreational Residential (RR) Zoning District with
the following requirements:

» A preliminary plat submitted to the Planning Board with each camp
application for tent sites and camping trailers
Minimum 6 acres of land
3,000 square feet for each tent and camping trailer space

e 200 setback for buildings, tent spaces or trailer spaces from any property
line maintained as a natural buffer
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» Maximum 400’ distance for drinking water, toilet facilities

e Maximum 1500 distance to washhouses; does not apply where
community water and sewer connections are provided

» Campgrounds allowed in Flood Plain district with a conditional use permit
with the same regulations as above

Hampton Lodge was zoned RR under the 1971 Zoning Map. No documentation was
found showing that Hampton Lodge submitted an application or received approval of a
preliminary plat for the tent sites and camping trailers at Hampton Lodge.

Minutes from the March 20, 1973 meeting of the Currituck County Board of
Commissioners show that the Board of Commissioners discussed a request by Action
Development, Inc. for a “sub-division plat” for Hampton Lodge. Based on unrecorded
draft plats found in the county's archives, it appears that Action Development, Inc. was

seeking to create a camper subdivision that required installation of certain infrastructure.

At the March 20, 1973 Board of Commissioners’ meeting, the board determined that the
camper subdivision plat would not be approved until posting of a required bond and
compliance with all other requirements and procedures of the Currituck County
Subdivision and Zoning Ordinances. Action Development, Inc. did not complete the
process required for approval of a camper subdivision and no further action was taken
on the Action Development, Inc. camper subdivision application.

For the time period governed by the 1971 Currituck County Zoning Ordinance
and Official Map, documents show health department issuance of the following septic
permits:

e April 26, 1972: Septic permit application (#1436) for 6 camper spaces
(spaces 1-6)

e July9, 1972: Septic permit application (#1220) 6 camper spaces (spaces
1-6)

e July 11, 1972: Septic permit application (#1551) for 6 camper spaces
(spaces 1-6)
Septic permit application (#1552) for 6 camper spaces
(spaces 1-6)

o August 14, 1972:  Septic permit application (#1598) for 6 camper spaces
(spaces 97-102)
Septic permit application (#1599) for 6 camper spaces
(spaces 103-108)
Septic permit application (#1600) for 6 camper spaces
(spaces 109-114)
Septic permit application (#1601) for 6 camper spaces
(spaces 115-120)
Septic permit application (#1602) for 4 camper spaces
(spaces 121-124)
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» May?7,1973: Septic permit application (#1831) for 4 camper spaces
(spaces 1-4)

With an effective date of January 1, 1975, the Currituck County Board of
Commissioners enacted the 1975 Zoning Ordinance and Official Zoning Map. Under
the 1975 Zoning Ordinance, camping was a permitted use of property only in recreation
campgrounds located in the Recreational Residential (RR) Zoning District with a
conditional use permit. The 1975 Zoning Ordinance required the following conditions
for issuance of a conditional use permit allowing camping as a use in the RR Zoning
District:

¢ Minimum 10 acres under single ownership

» 3000 square feet per camper space

» 8% of total acreage be devoted to recreational area; 50% of that acreage be
active recreation

On October 29, 1975 a conditional use permit was issued for Hampton Lodge in
a Currituck County Board of Adjustment case (BOA 75-8). The Board of Adjustment
case was instituted as an appeal of the Currituck County Code Enforcement Officer's
determination prohibiting the upgrade of twelve waterfront camp sites. The minutes
from the October 29, 1975 Board of Adjustment meeting record that the applicant
wanted “to upgrade the twelve waterfront lots by addition of septic tank systems to
provide sewage disposal for those sites” at Hampton Lodge. The Board of Adjustment
made the following Findings of Fact:

¢ That Hampton Lodge Campground is a recreational campground,

» That twelve existing campsites are to be upgraded by the addition of sewage
disposal;

¢ That no plat of the sites exist but they do and will conform to the ordinance
requirements;

¢ That the Health Department indicate the land is suitable for septic tanks;

e That property value will be improved by the addition.

A condition of the Board of Adjustment's decision required submission of a plat for the
twelve camp sites to the Currituck County Code Enforcement Officer and the twelve
sites must be in conformity with the 1975 Zoning Ordinance. A copy of a site plan
showing camper sites 23-35 with the additional sewage is included in the record of the
case. Some of the camp sites shown on the plan do not appear to be a minimum of
3000 square feet required by the 1975 Zoning Ordinance. These lots could have
predated the 1971 Zoning Ordinance. The site plan also recognized waterfront camper
sites 23-101.

For the time period governed by the 1975 Zoning Ordinance and Official Zoning
Map, documents show issuance of the following building and septic permits:
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s September 29, 1978: Septic permit application (#3471) for a modular home
e March 30, 1981:  Building permit (#4296) for electrical service to 14 campsites

With an effective date of November 15, 1982, the 1982 Zoning Ordinance and
Official Zoning Map was enacted by the Currituck County Board of Commissioners.
Under the 1982 Zoning Ordinance, the RR-30 Residential/Recreational Zoning Distsrict
was created. The RR-30 Zoning District was described as containing “some existing
camp grounds and camper subdivisions and is retained for the purposes of regulating
these existing uses. [t is not intended that this district be expanded.” Recreation
campgrounds were still permitted uses in the RR-30 district with a conditional use
permit meeting the following conditions:

¢ Minimum 10 acres under single ownership
» 3000 square feet per camper space

s 8% of total acreage be devoted to recreational area; 50% of that acreage be
active recreation

There is no evidence in county archives that Hampton Lodge applied for or received a
conditional use permit under the 1982 Zoning Ordinance. For the time period
governed by the 1982 Zoning Regulations, there are records of the following building
and septic permits:

» September 20, 1983: Building permit (#5625) rewire existing campsites

o March 5, 1984: Building permit (#0122) new 200 amp service and rewire for
18 existing campsites

s June 26, 1984: Building permit (#0362) new service at existing campsites
rewire 26 existing campsites

o December 28, 1986: Building permit (#1981) electrical upgrade to 200 amp
waterfront

With effective date of April 2, 1989, the Currituck County Board of
Commissioners enacted a Unified Development Ordinance (UDO) and Official Zoning
Map. A Residential Recreation (RR) Zoning District was designated in the UDO and
described as “designed to provide for some existing campgrounds and camper
subdivisions and is retained for the purposes of regulating these existing uses. it is not
intended to be expanded.” On May 18, 1992, the purpose for the RR Zoning District
was amended to provide that the RR Zoning District was “not intended to be expanded
except in cases where: a) and existing property containing an RR designation is split by
zoning lines; b) the expansion only occurs within lot boundaries as such boundaries
existed as of April 2, 1989; and, ¢) the campground/camper subdivision shall meet all
criteria established in Article 14 (Conditional and Special Uses} in addition to not
exceeding an overall maximum density of 4.5 unit (included campers and motel room)
and beds (included group sleeping quarters) per acre.” A use permit was required with
the following conditions:
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s Minimum 10 acres under single ownership
» 3000 square feet per camper space

* 8% of total acreage be devoted to recreational area; 50% of that acreage be
active recreation

There is no evidence in county archives that Hampton Lodge applied for or received a
use permit under the 1989 UDO. For the time period governed by the 1989 UDO there
are records showing issuance of the following building permit:

o February 23, 1990: Building permit (#6630) 200 amp electrical service on A lots
— camping

With an effective date of November 16, 1992, a revised Unified Development
Ordinance, (the “1992 UDQ"), was enacted by the Currituck County Board of
Commissioners. The Residential Recreation (RR) Zoning District was a designated
zoning district created for the purpose “to provide for some existing campgrounds and
camper subdivisions and is retained for the purposes of regulating these existing uses.
It is not intended to be expanded except in cases where: a) an existing property
containing an RR designation is split by zoning lines; b) the expansion only occurs
within lot boundaries as such boundaries existed as of April 2, 1889; and, c) the
campground/camper subdivision shall meet all criteria established in Article 14
(Conditional and Special Uses) in addition to not exceeding an overall maximum density
of 5.5 units (includes campers and motel rooms) and beds (includes group sleeping
quarters) per acre.” Private campgrounds were a permitted use in the RR Zoning
District with a special use permit with the following conditions:

¢ Minimum 10 acres under single ownership

e 3000 square feet per camper space

* 8% of total acreage be devoted to recreational area; 50% of that acreage be
active recreation

The 1992 UDQ, as amended, was the in effect from November 16, 1992 to September
4, 2007.

On April 24, 1996 the Currituck County Board of Commissioners issued Hampton
Lodge a conditional use permit for an outdoor concert special event. The Board of
Commissioners action on the outdoor concert special event use permmit was the first
consideration of a land development request, other than building and septic permits for
this property, since 1975. The conditional use permit applicant, Jobn E. Pappas,
included a site plan in support for the special event conditional use permit. That site
plan illustrated 234 campsites. A zoning pemit was also required for the special event
and the plan associated with the zoning permit application illustrated 90 vehicular
parking spaces for the event on a grassed area on the west side of the gravel road.

The following year, Hampton Lodge again applied for a special event conditional
use permit for an outdoor bluegrass concert and craft show. In support of the
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application, Hampton Lodge submitted a site plan illustrating 234 campsites. The
Currituck County Board of Commissioners issued a special event conditional use permit
to Hampton Lodge on March 26, 1997.

On January 28, 1998, the Board of Adjustment issued a decision on an appeal of
an administrative decision regarding the property. The Code Enforcement Officer had
determined numerous additions were made to campers in violation of Section 804(5) of
the effective UDQ; the property owner appealed that decision. In the record of the case,
staff found a list of 32 campsites that obtained permits for screened in porches. Due to
state record retention laws, only an index listing could be found of the camper owner,
permit type and date issued. The actual permits are not available as the county was not
required to keep the actual permit for that time interval. No propenrty verification could
be made regarding the location of the campers. The decision of the Board of
Adjustment was to allow for the additions to remain that obtained building permits but
those additions that did not obtain building permits were required to be removed.

For the time period governed by the 1992 UDO, as amended, the following septic
permits were issued to Hampton Lodge:

e January 10, 1995: Septic repair permit (#3615l) for 4 camper spaces (spaces
ég:tg repair permit (#3614I) for 4 camper spaces (spaces 9-
1Si)ptic repair permit (#3613l) for 4 camper spaces (spaces 5-
%}apﬁc repair permit (#3612} for 4 camper spaces (spaces 1-

With effective date of December 4, 2007, the Currituck County Board of
Commissioners enacted the 2007 Unified Develiopment Ordinance, (the “2007 UDQ")
and Official Zoning Map. The Residential Recreation (RR) Zoning District was a
designated zoning district that was described as “not intended to be expanded except in
cases where: a) an existing property containing an RR designation is split by zoning
lines; and b) the expansion only occurs within lot boundaries as such boundaries
existed as of April 2, 1989; and, c)the campground/camper subdivision shall meet all
criteria established in Article 14 (Conditional and Special Uses) in addition to not
exceeding an overall maximum density of 5.5 units (includes campers and motel rooms)
and beds (includes group sleeping quarters) per acre.” Private campgrounds were
permitted in the RR Zoning District with a special use permit and with the following
conditions:

¢ Minimum 10 acres under single ownership
3000 square feet per camper space

* 8% of total acreage be devoted to recreational area; 50% of that acreage be
active recreation

« Maximum camper size and platform requirements
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The 2007 UDO also included language governing platted camper lots for existing
camper subdivisions. During the time governed by the 2007 UDO, Hampton Lodge did
not make application for any land development permits and there is no evidence that
septic or building permits were issued.

With an effective date of January 1, 2013, the Currituck County Board of
Commissioners enacted a new Unified Development Ordinance, (the “2013 UDQO") and
Official Zoning Map. Under the 2013 UDO, private campgrounds were removed as a
permitted use and the Residential Recreation (RR) Zoning District was eliminated. All
existing private campgrounds became non-conforming uses and subject to regulation
under Chapter 8 of the 2013 UDO. As a private campground, Hampton Lodge is a legal
non-conforming land use subject to the general and specific standards of Chapter 8 of
the 2013 UDO. In addition to the standards provided under 2013 UDO §§8.2.1, 8.2.2,
and 8.2.3 the nonconforming use at Hampton Lodge is further required to meet the
standards contained in 2013 UDO §8.2.6 that provides:

Private campgrounds are not allowed as a principle use in Currituck
County. All existing campgrounds and campground subdivisions are
nonconforming uses subject to the following standards:

A. General Standards

(1) Camping is an allowed use of land only in existing campgrounds and
campground subdivisions.

(2) Campers may not be modified in any manner that would render the
unit non-transportable.

(3) No tent or camper may be located on a campsite or campground
subdivision for more than 90 days.

(4) Additions to campers are not permitted.

(5) Modification to existing campgrounds are permitted provided the
changes do not increase the nonconformity with respect to number of
campsites that existed on January 1, 2013.

B. Existing Campgrounds

(1) Existing campgrounds may not be expanded to cover additional land
area or exceed the total number of campsites that existed January 1,
2013.

(2) Campers may not be placed on permanent foundation.

(3) Campsites may have a wooden platform not to exceed 100 square
feet. Platforms must be 12 inches or less in height from existing
grade. Handicap ramps are not subject to the maximum height
requirement and square footage provided the ramp does not exceed
five feet in width
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(4) Campgrounds shall not include permanent residences, excluding one
dwelling unto to be occupied by the park caretaker or manager.

The application also cites Stokes County v. Pack, 91 N.C. App. 616, 372 S.E.2d
726 (1988) as law allowing full use of property comprising Hampton Lodge that, from
time to time in the past, has been used in a variety of ways to support camping and
recreation of campers. Stokes is distinguishable from the Hampton Lodge situation in
that Stokes allowed for the completion of a nonconforming use but prohibited expansion
of a nonconforming use. Hampton Lodge’s position that because at times camping may
have occurred on certain areas of the property it is entitled to as many campsites as it
desires is tantamount to the expansion of a nonconforming use. The more applicable
case is Kirkpatrick v. Village of Pinehurst, 138 N.C. App. 79, 530 S.E.2d 338 (2000),
where the court precluded expansion of a campground beyond the acreage originally
occupied and precluded renovations that would add more campsites to a
nonconforming campground. The applicant is proposing a greater number of campsites
than the County has on record and to add more amenities to the site, making it a more
attractive destination and prolonging the life of a nonconforming use. Malloy v. Zoning
Board of Adjustment 155 N.C. App. 628, 632, 573, S.E. 2d 760, 763 (2002) is also
pertinent to this situation. The court upheld that a nonconforming welding and gas
supply business could not replace an existing storage tank with a new, larger tank, in
part, because it would allow additional and faster service to their customers. This is
akin to having additional amenities for visitors at Hampton Lodge Campground.

Based on the forgoing, | conclude that in 1975, the county issued a conditional
use permit for Hampton Lodge. In the record of the 1975 case, documentation was
submitted that established 101 existing campsites. Other than building permits and
septic permits, no other land use approvals were sought that required action by a
Currituck County board. In 1996 and 1997 a conditional use permit was issued for a
special event, an outdoor concert, to be held on the property. With the applications for
the special event conditional use permits, site plans were submitted that illustrated 234
camp sites. None of the plans showed any designated tent campsites; just areas
available for tent camping. Taking into account all of the county's records and
documentation, and submittals by Hampton Lodge, it is my determination that 234
campsites have received some form of approval between 1971 and 1997 and 234
campsites existed on January 1, 2013.

Based on the foregoing, | make the following conclusion regarding the number of
tent campsites at Hampton Lodge. Because the 2013 UDO does not define “campsite” |
have, pursuant to 2013 UDO §10.1.12, reviewed A Planner’s Dictionary (2004)
published by the American Planning Association. This publication defines “campsite” as
“any plot, parcel, tract or portion thereof, intended for the exclusive occupancy by a
camping unit” and “camping unit” is defined as “any tent, trailer, lean-to, recreation
vehicle or similar structure established or maintained and operated in a campground as
temporary living quarters for recreation, education or vacation purposes.” | cannot
verify, and therefore do not conclude, that 78 tent campsites were established prior to
January 1, 2013. County documentation and historic submissions by Hampton Lodge
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only show an area where tent camping has been allowed. Tent campsites would need
to be calculated based on the historical tent area divided by the minimum campsite size
(3000 square feet) required by all zoning regulat'ons before the 2013 UDO.

As to modifications proposed for Hampton Lodge and specifically illustrated on
the site plan submitted with the Hampton Lodge application for this determination, |
conclude the following: It is my determination that some of the modifications illustrated
on the Applicant’s proposed site plan are permitted The 2013 UDO provides specific
and general rules governing non-conforming uses and nonconforming campgrounds.
2013 UDO §8.2.6.A(5) provides that “modifications” can be made to existing
campgrounds so long as the number of campsites do not increase. Because the 2013
UDO does not define “modification’, | have, pursuant to 2013 UDO §10.1.12, reviewed
the definition for the term “modification” from accepted sources. In its application for
this determination, the Applicant suggests citation Black’s Law Dictionary (10" ed.
2014) for the definition of “modification’ as “[a] change to something; an alteration or
amendment.” | have also considered the Applicant’s definition for “modification” found
in Merriam-Webster’s (2018) that defines “modification” as “the making of a limited
change in something”.

Applying these definitions, it is my determination that something needs to exist
before a change, alteration or amendment can be made. Considering the fact that the
county has not allowed the expansion of the Recreational Residential Zoning District in
applicable years and in 2013 completely eliminated campgrounds as a permitted use in
Currituck County, only changes to existing buildings and structures are permitted
Existing facilities are those facilities illustrated in plans submitted n 1996 and 1997 with
the special events conditiona use permit applications. Those facilit es are restroom
facilit es, piers, docks, bulkheads, camp store, and other recreation facilities. The new
faciities listed in the application for such as the new bathroom faci ities, swimming pool
pool house and the like, are not permitted. In the affidavits of Delores Myers and
Jacque ine Myers, appended to the application, it was noted that construction of an
inground swimming pool was started in the early 1970's was never completed and was
ultimately filled. Furthermore, the new bathroom facilities, swimming pool, pool house
and other additional structures illustrated on the proposed site plan are not imited
changes but are substantial and an iImpermissible expansion, enlargement and
intensification of a nonconforming use

If you or an aggrieved party believes this determination represents an erro 'n the
application of the 2013 UDO, an appeal may be filed with the Currituck County Board of
Adjustment The appeal must be filed with our off'ce within 30 days of the date of this
determination. A copy of the appeal application is available upon request or can be
found on the Currituck County website http://co.currituck.nc.us/wp-

content/uploads/2017/12/appeal.pdf .
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Sincerely,

Laurie LoCicero, AICP
Planning and Community Development Director

Cc: ke McRee, County Attorney
Donna Voliva, Planning and Community Development Assistant Director
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OFFICIAL USE ONLY:
. Case Number:
Interpretation Date Flled:
. . Gate Keeper:
Application Amount Paic:
| Contact Information I
) 85" and Sunny, LLC
APPLICANT: c/o Thomas H. Johnson, Jr.
Names Williams Mullen Telephone: 919-981-4006
. 301 Fayetteville Street, Suite 1700 . . tiohnson@williamsmullen.com
Address: E-Mail Address:
Raleigh, NC 27601
I Request I
Zoning District Boundari

Property Address or Parcel Identification Number(s): 007900000010000, 07900000020000

007900000030000 & 00790000040000

Location of Questioned Boundary: N/A

n ifi

Proposed Use: Campground

Narrative of Proposed Use (please submit additional information if desired):

Existing non-conforming use under Section 8.2.6 of the Currituck County UDO

Text Provision
8.2.6.A.(5)

Unified Development Ordinance Section:

Condition of Approval on Zoning or Use Permit:

-scan Williams Mullen Submittal (BOA 19-02 Hampton Lodge Campground)

Other:

Narrative:

See attached Memorandum and associated documents/exhibits and additional

Affidavits not referenced in Memorandum.

Attachment: Attachment 2 re

Interpretation Appiication
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3.A.C

STATE OF NORTH CAROLINA BEFORE THE
PLANNING DIRECTOR
CURRITUCK COUNTY
)
IN RE HAMPTON ) MEMORANDUM IN SUPPORT
LODGE CAMPGROUND ) OF APPLICATION FOR
) INTERPRETATION
)

NOW COMES 85° AND SUNNY, LLC, a North Carolina limited liability company (the
“Applicant”), and in support of its Application for Interpretation shows the Planning Director as

follows:

L. ISSUES PRESENTED

a. What were the number of campsites 'that existed at Hampton Lodge Campground
(“Hampton Lodge™) on January [, 2013, per Section 8.2.6B(1) of the Currituck County Unified
Development Ordinance (the “UDO”)? Applicant requests a determination that the number of
campsites that existed at Hampton Lodge ‘on January 1, 2013, were at least the number of campsites
that are shown on the Applicant’s Major Site Plan Application (the “Site Plan”) submitted for review

by Currituck County on June 29, 2018.

b. Are the modifications to Hampton Lodge shown on the Applicant’s Site Plan
permitted? Applicant requests a determination that the modifications shown on the Site Plan are
permitted under Section 8.2.6A(5) of the UDO and do not increase the nonconformity of Hampton

Lodge with respect to the number of campsites that existed on January 1, 2013.

IL. STATEMENT OF FACTS

By deed dated June 26, 2018, the Applicant became the owner of the property known as
Hampton Lodge, located at 1631 Waterlily Road in Coinjock, Currituck County, North Carolina
27923. Since at least 1974, Hampton Lodge has been in continuous use as a private campground for
owners of recreational vehicles, campers, travel trailers, and motor homes (as those terms are used in
the UDO; for purposes of this Application, the term “recreational vehicle” shall be include any of these
terms) as well as by vacationers engaged in ordinary tent camping. See Affidavit of John E. Pappas
(Exhibit 1). Atits creation and to date, Hampton Eodge has not been required by Currituck County
(the “County™) or the UDO to present or record any kind of plat or survey establishing the number of -

sites or campsites for camping at Hampton Lodge. Id. O~ =
P ping P ge. | ’%’é‘t-( %\@7 %,

Hampton Lodge has always been available for use by patrons on'a first come, first served basis,
across its entire acreage. See Affidavit of John E. Pappas and Affidavit of Ann Slade (Exhibit 2). This
includes use of Hampton Lodge by recreational vehicles for what is known in the industry as “dry

(BOA 19-02 Hampton Lodge Campground)

Attachment: Attachment_2 re-scan Williams Mullen Submittal

camping” or “boondocking”, which is recreational vehicle camping without the use of electricity or
water and sewer hookups. Id. At peak times during the history of Hampton Lodge, the number of
campsites in use has exceeded four hundred (400) in total. See Affidavit of Ann Slade. For many
years, a group known as the Back Bay Amateur Astronomers have dry camped in the area of Hampton
Lodge known as The Cedars for its semi-annual “East Coast Star Party”; the last such event was held
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at Hampton Lodge on May 10 through May 13, 2018, See https:/nightsky.jpl.nasa.gov/event-
view.cfm?Event_ID=91263; see also Affidavit of S. Kent Blackwell (Exhibit 3). The Applicant’s Site
Plan shows 314 campsites for recreational vehicle use, and 78 sites for ordinary tent camping,
consistent with the number of sites that have continuously existed over the history of Hampton Lodge,
including on January 1, 2013. See Site Plan,

During its over 40 years of existence, Hampton Lodge has offered a variety of amenities to
vacationers. See_Affidavit of John E. Pappas and Affidavit of Ann Slade. These have included bath
houses with restroom facilities, a swimming pool, a basketball court, a volleyball court, a
baseball/softball diamond, shuffle board, and a recreation center with laundry and cooking facilities
available for use. Id There is also a camp store on site where vacationers can purchase toiletries, dry
and canned goods, and other sundries. /d. The Applicant seeks to update and modemize the amenities
available at Hampton Lodge, while not increasing the total number of campsites, as allowed by Section
8.2.6A(5) of the UDO. In particular, Applicant seeks to refurbish the existing recreation center, add a
swimming pool and pool house, and construct two new restroom facilities on site for guest use. See
Site Plan (Exhibits 4 & 5).

As of January 1, 2013, with the passage of Section 8.2.6 of the UDO, Hampton Lodge as a
private campground became a non-conforming principal use in the County. Of relevance to this
Application is Section 8.2.6A(5) which states, “Modifications' to existing campgrounds are permitted
provided the changes do not increase the nonconformity with respect to the number of campsites that
existed on January I, 2013.” To the Applicant’s knowledge, other than the current non-conforming
principal use, there are no structures, site elements or uses at Hampton Lodge that are otherwise non-
conforming.

. ARGUMENT

A. Legal Principles

It is a well-established principle of land use and zoning law that uncertainties regarding the
interpretation of a zoning ordinance should be resolved in favor of the free use of property. Land v.
Vill. of Wesley Chapel, 206 N.C. App. 123, 131, 697 S.E.2d 458, 463 (2010) (Exhibit 6) (quoting
Yancey v. Heafner, 268 N.C. 263, 266, 150 S.E.2d 440, 443 (1966) (Exhibit 7)). Further, when
construing zoning ordinances, statutory rules of construction are applied. Westminster Homes, Inc. v.
Town of Cary Zoning Bd. of Adjustment, 354 N.C. 298, 303, 554 S.E.2d 634, 638 (2001) (Exhibit 8).
When an ordinance sets forth both general and specific provisions, the specific provisions control.
State ex rel. Utils. Comm'n v. Lumbee River Elec. Membership Corp., 275 N.C. 250, 260, 166 S.E.2d
663, 670 (1969) (Exhibit 9). Accordingly, “the specially treated situation is regarded as an exception
to the general provision.” /d.

Also, when construing an undefined term used in an ordinance, the term “should be assigned
its plain and ordinary meaning” that is consistent with “the intent of the legislative body.” Ayers v. Bd.
of Adjustment for Town of Robersonville, 113 N.C. App. 528, 531,439 S.E.2d 199, 201 (1994) (Exhibit
10). When assigning a meaning, “interpretations that create absurd or illogical results” should be
avoided. Id.

B. Number of Campsites

36839116_1
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The Applicant requests a determination that on January 1, 2013 Hampton Lodge had at least
314 available campsites for recreational vehicle use and 78 available campsites for ordinary tent
camping. There is not, and has never been, a definitive site plan or drawing fixing the total number of
available campsites (a term that is not defined in the UDQ') at Hampton Lodge on or before January
1, 2013. The total number requested in this Application and shown on the Site Plan are fewer than the
total number of campsites that have been utilized at Hampton Lodge at peak times during the
campground’s history. If the full amount of ¢cleared and available acreage of Hampton Lodge were to
be utilized for camping, the Applicant estimates that total campsites would exceed 700°.

Approval of the Applicant’s request would not result in the establishment of new campsites,
and would not increase the extent of the non-conformity under either Section 8.2.6A(5) or 8.2.6B(1)
of the UDO. The Applicant is not requesting to clear any new areas of land to accommodate campsites,
and the siting of the campsites shown on the Applicant’s Site Plan will not cover any new land area
that did not already exist at Hampton Lodge on January 1, 2013.

The case of Stokes County v. Pack, 91 N.C. App. 616,372 S.E.2d (N.C. Ct. App. 1988) (Exhibit
11) is applicable and instructive. In Stokes, the landowner ran a salvage yard that was rendered non-
conforming by a 1983 amendment to the Stokes County zoning ordinance. After the zoning ordinance
was adopted, the landowner continued operation of his salvage yard, including adding new salvaged
vehicles, which the County sought to block. The Court of Appeals ruled that the area of land that the
landowner had cleared for use as a salvage yard (five acres out of a ten-acre tract) as of the adoption
of the 1983 amendment could continue to be used for that purpose, and that the addition of new
salvaged vehicles in excess of those in place when the amendment to the ordinance was adopted was
not an enlargement or extension of the nonconformity.

Similar to the property in Stokes, Hampton Lodge was developed and cleared for use as a
campground, and in particular for recreational vehicle camping and ordinary tent camping, prior to
January 1, 2013. The number of campsites shown on the Applicant’s Site Plan is in fact fewer than
the Applicant’s potential use of the full breadth and width of the campground property as supported by
the holding in Stokes. For this reason, the Applicant’s Site Plan and the campsites shown thereon are
entirely reasonable and do not increase the number of campsites that existed on January 1, 2013.
Therefore, the Applicant’s Site Plan showing 314 recreational vehicle campsites and 78 ordinary tent
camping campsites must be approved.

C. Modifications to Hampton Lodge

The Applicant seeks to add two new restroom facilities to the Hampton Lodge site, as well as
a new swimming pool and pool house (See Exhibit 14 for photographic examples), along with
miscellaneous improvements to the various on-site septic systems to accommodate these on-site
modifications. The Applicant also proposes creating two dog park recreation areas, some playground
improvements, and the demolition of the existing residence and barn at the southern end of the

' “Campsite” does not appear as a defined term in Section 10.5 of the UDO, Section 4.3.3.D of the UDO establishes
“Public Campground” as a permitted accessory use in some instances, and establishes dimensional and setback
standards for campsites in this context. There are no similar provisions regarding campsites appearing in Section
8.2.6 applicable te non-conforming private campgrounds.

2 As shown on the Woodall Subdivision Plat, it appears that the original owners contemplated a campground
subdivision that would have resulted in well over 400 internal recreational vehicte campsites. When combined with
the waterfront and near waterfront campsites shown on the Site Plan, as well as the ordinary tent camping campsites,
the total number of campsites would exceed 700 (See Exhibit 12).
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property. As none of these modifications or changes increase the number of campsites at Hampton
Lodge, they are ali allowable under UDO § 8.2.6A(5) as permitted modifications or changes to an
existing campground.

Section 8.2.6A(5) of the UDO states, “Modifications to existing campgrounds are permitted
provided the changes do not increase the nonconformity with respect to number of campsites that
existed on January 1, 2013.” (emphasis supplied). The terms “modification” and “changes” are left
undefined within the UDO, with the only limitation that the modifications or changes not increase the
“number of campsites that existed on January 1, 2013”. However, the UDO contains several provisions
which offer guidance on how to construe the terms used. Section 10.1.1 instructs that terms should be
construed in accordance with the purposes set forth in the code. Section 10.1.7 explains that “[w]ords
and phrases shall be construed according to the common and approved usage of the language, but
technical words and phrases that may have acquired a peculiar and appropriate meaning in law shall
be construed and understood according to such meaning.” The interpretation guidance in the UDO is
therefore generally consistent with the rules of construction established by North Carolina courts.

For Hampton Lodge, the intent of the County Commissioners is apparent from the plain
language of Section 8.2.6A(5). Campgrounds are one of the few non-conforming uses of property that
the Commissioners saw fit to provide special and specific exceptions to the general provisions of
Section 8.2 of the UDO. If the Commissioners intended that no additional structures be added to a
non-conforming private campground, the language of Section 8.2.3, which prohibits additional
structures, would have sufficed and the language of Section 8.2.6A(5) would not have been necessary.
Instead, Section 8.2.6A(5) was included in the UDOQ, and creates a special exception for private
campgrounds outside of the general restrictions that appear earlier in Section 8.2.

Applicant’s requested modifications are merely amenity enhancements for the patrons of
Hampton Lodge and simply accessory structures to the legal, non-conforming principal use of
Hampton Lodge as a private campground. If it were the Commissioners’ intent to prevent the
construction of precisely the type of accessory structures that Applicant seeks now, they could have
easily done so with the blanket prohibition contained in Section 8.2.3. They did not, and it is a
reasonable and sensible conclusion that Applicant’s requests fall within the type of permitted
modifications contemplated for existing campgrounds.

Since “modification” and “change” are not defined by the UDO, the “plain and ordinary
meaning” of the terms should be ascertained. Ayers, 113 N.C. App. at 531, 439 S.E.2d at 201. Black’s
Law Dictionary defines “modification” as, “{a] change to something; an alteration or amendment.”
Modification, Black’s Law Dictionary (10th ed. 2014). Merriam Webster defines “modification” as,
“the making of a limited change in something.” Modification, Merriam-Webster (2018) (emphasis
added). “Change” is not defined by Black’s Law Dictionary; however, Merriam-Webster defines
“change” as “the act, process or result of changing” and notes that an “alteration,” “transformation,”
or “substitution” are examples of a “change.” Change, Merriam-Webster (2018)." Since Section
8.2.6A(5) sets forth explicit words of limitation (“provided the changes do not increase the
nonconformity with respect to number of campsites”), “modification” and “change” must be

3 Although Section 10.1.12 of the UDO points to 4 Planner’s Dictionary, A Glossary of Zoning, Development, and
Planning Terms, and A Survey of Zoning Definitions, published by the American Planning Association, 4 Planner’s
Dictionary, which is a “revised and updated edition” of A Glossary of Zoning, Development, and Planning Terms does
not define either “modification” or “change.” As of the date of this Application we have not been able to obtain a
copy of A Survey of Zoning Definitions.
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interpreted in the context in which they are used. Thus, the addition of restroom facilities and a pool
and other recreational amenities is consistent with the “plain and ordinary meaning” of both
“modification” and “change” as used in Section 8.2.6A(5).

Based on the foregoing, as well as the contents of Applicant’s Major Site Plan Application and
the affidavits included with this Application, Applicant respectfully requests the Planner determine as

follows:

CONCLUSION

On January 1, 2013, there were at least 392 campsites at Hampton Lodge, consisting
of 314 recreational vehicle campsites and 78 ordinary tent campsites as allowed by
Section 8.2.6B(1); and,

Subject to other development requirements of the County, the restroom facilities,
swimming pool, and other miscellaneous construction and demolition activities shown
in Applicant’s Major Site Plan Application are allowable and permitted
modifications/changes under Section 8.2.6A(5) of the UDO.

Respectfully submitted this the May of August, 2018.
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Exhibit List
Hampton Lodge Zoning Ordinance iInterpretation Application
1. Affidavit of John E. Pappas
2. Affidavit of Ann Slade
3. Affidavit of S. Kent Blackwell
4. Overall Existing Site Plan by Quible & Associates, dated 6/28/18
5. Existing Conditions Site Plan by Quible & Associates, dated 6/28/18

6. Land v. Vill. of Wesley Chapel, 206 N.C. App. 123, 131, 697 S.E.2d 458, 463
(2010)

7. Yancey v. Heafner, 268 N.C. 263, 266, 150 S.E.2d 440, 443 (1966)
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8. Westminster Homes, Inc. v. Town of Cary Zoning Bd. of Adjustment, 354 N.C.
298, 303, 554 S.E.2d 634, 638 (2001)

9. State ex rel. Utils. Comm’'n v. Lumbee River Elec. Membership Corp., 275 N.C.
250, 260, 166 S.E.2d 663, 670 (1969)

10.Ayers v. Bd. of Adjustment for Town of Robersonville, 113 N.C. App. 528, 531,
438 S.E.2d 199, 201 (1994)

11. Stokes County v. Pack, 91 N.C. App. 616, 372 S.E.2d (N.C. Ct. App. 1988)
12. Additional Site Sketch Maps of Woodall Plat

13. Additional Affidavits

14. Site Improvement Example Photos

Attachment: Attachment 2 re-scan Williams Mullen Submittal

Packet Pg. 46




3.A.c

NORTH CAROLINA
CURRITUCK COUNTY

AFFIDAVIT OF JOHN E. PAPPAS
The undersigned, JOHN E. PAPPAS, being first duly sworn, deposes and
says:

1. I have personal knowiedge of the facts set forth in this Affidavit and could
testify competently to them. I am over the age of eighteen (18) years
and competent to make this Affidavit.

2. I am a retired, licensed attorney in the Commonwealth of Virginia.

3. Since 1974 I have been either a managing partner or managing member

(BOA 19-02 Hampton Lodge Campground)

of a successor limited liability company which held title to real property
in Currituck County operated under the name of Hampton Lodge
Campground. Said property was purchased in three transactions and
identified by Currituck County property identification numbers: 0079-000-
0001-0000, 0079-000-0002-0000, 0079-000-0003-0000 and 0079-000-
0004-0000 and consist of four parcels containing 536.47 acres with a

mailing address of 1631 Waterlily Road, Coinjock, North Carolina 27923.

4, At the time of my acquisitions, together with other partners, this real

Attachment: Attachment 2 re-scan Williams Mullen Submittal

property was not subject to any zoning restrictions imposed by Currituck
County.
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10.

11.

Since our acquisition, the property has been continuously operated as a
campground for the public in return for a fee for access to campsites and
amenities.

The campsites have been occupied with tents, camper trailers, and
recreational vehicles {RVs).

Campers have been free to utilize the entire premises for campsites on
a first come, first serve basis.

There has never been a limitation imposed on the number of the sites,
the location of the sites, nor occupancy by vehicles of any kind, or tents,
or simply sleeping bags and campfire sites.

Occupancy increases in the warm weather months of late spring through
the early fall; however, the campground has been used by campers every
operational day since our ownership.

There have never been platted, assigned lots.

The property has been continously listed with the Currituck County Tax
Office as a “campground.” Improvements made to the property include
adding two restrooms to the recreation center, adding an entrance gate
and improvements made to the unpaved roadways. “H” row was added
with sixteen (16) pull-thru sites. The past assistant manager’'s on-site

residential trailer has been removed and replaced with a double-wide
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trailer. The former manager’s residence was a part of the campground
and was purchased from his estate upon his passing.
12. During the course of any given year, hundreds of campsites have been

selected and used by for-pay customers throughout the entire acreage.

This theQM,day of August, 2018.

A Lee_p—r

OHN E. PAPPAS
STATE OF VIRGINIA
CITY OF PORTSMOUTH
Sworn to and subscribed before me this M day of August, 2018,

Mdm&o

Notary Public
SEAL PAMELAT, BELOR
. NOTARY UBLIC
My commission expires: _1-3}~ 20 AD mmngm,n
REGISTRATION NO. 217347
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STATE OF NORTH CAROLINA
CURRITUCK COUNTY

AFFIDAVIT OF ANN SLADE
ANN SLADE, after being first duly sworn, does hereby depose and state as follows:

1. I have personal knowledge of the facts set forth in this Affidavit and could testify
competently to them. [ am over the age of eighteen (18) years and competent to make this
Affidavit.

2. I reside at 972 Waterlily Road, Coinjock, North Carolina 27923.

3. I am employed at Hampton Lodge Campground (“Hampton Lodge”) and have
been continuously employed there since 1984. I began my employment part time, became full
time Assistant Manager in 1986 and then full time Co-Manager with my husband, Jim Slade,
beginning in 1998.

4, I lived on the site of Hampton Lodge for approximately 25 years and then moved
about 7 or 8 years ago go a home on Waterlily Road approximately 3 miles from the
campground.

5. The entire time I have been employed by Hampton Lodge, we have always used
the entire campground as needed for tents, trailers and recreational vehicles. In addition to the
sites with permanent water, sewer and electrical connections, campers would use the campsites in
the cedar trees, known as The Cedars, as well as the open space in the middle of the campground.
When campers used the open field and The Cedars for camping they would use electric
generators for power or, for those sites in the open field near the camp store, campers would run

electric cords from the camp store for power.

Page 1 of 2
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6. During the three years from 1995-1997, Hampion Lodge hosted a Bluegrass Festival
twice a year. These festivals were among the busiest times for Hampton Lodge when approximately 400

sites were in use, including the numbered campsites, The Cedars and the open field.

7. There have been numerous recreational facilities on site or planned over the years. There
was a metal swimming pool on site at one time. In addition, there have been continuously available a
basketball court, volleyball, a baseball/softball diamond, shuffleboard, fishing and other activities. At one
time there were plans for a miniature golf course and a more permanent swimming pool. A recreation
center is on site and has been in place since before I began employment in 1984. Within the past year, the

recreation center has been improved including a new exterior, new roof and new insulation.
8. There are currently two sets of bathhouses on site.

9. County water was extended to Hampton Lodge in the late 1980°s. Before that, water was

provided by on-site wells. We have not had any issues with water pressure from the County water line.

Thisthe o7/ dayof Cz'ﬁf;géz_/_ 2018,

Ann Slade

vz Wl e

STATE OF NORTH CAROLINA
County of Currituck

Sworn to and subscribed before me thisQ) y% day of 0 ;Zi;; E E , 2018.

Notary Public
My commission expires: 7~ 2 ~ 303

CHRISTINE A BOYLE |

SEAL NODaARY PUBLIC

North Carolina
My Commission Expires January 29, 2022
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STATE OF VIRGINIA
CITY OF VIRGINIA BEACH

AFFIDAVIT OF S. KENT BLACKWELL
1. I am S. Kent Blackwell residing at 1169 Old Kempsville Road, Virginia Beach,
Virginia and all information given hereunder is based upon personal knowledge.
2. [ am an amateur astronomer who has been studying celestial objects from
observation points at Hampton Lodge Campground for approximately forty (40) years.

3. I lead groups consisting of forty to fifty people packing equipment for celestial

viewing.
4. We arrive at the Campground on Thursday and stay untit Sunday.
5. We park our trailers and set up our tents in the open field in an area populated

with cedar trees. This particular area has never been serviced with electrical or water hookups. It
is only for rough camping.

6. The entire campground has always (for 40+ years) been available to us to set up
our trailers and tents; however, the density of the cedar trees in this area prevents any light
intrusion which is needed for our observations and study.

7. There has never been a limitation imposed on the number of the sites, the location
of the sites, nor occupancy by vehicles of any kind, or tents, or simply sleeping bags and
campfire sites.

8. From my initial visit, the property has been continuously operated as an open
space campground with amenities including sites with electrical and water hookups available to

the public in return for a fee.

Page 1 of 2
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This the é day of October, 2017.

A@%%@ m// e

S. KENT BLACKWELL

STATE OF VIRGINIA
CITY OF VIRGINIA BEACH

Swom to and subscribed before me this \’)xi, day of October, 2017,

S lnd DUfoO

Notary Public ~ {J

My commission expires: ] 232020

(BOA 19-02 Hampton Lodge Campground)
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Land v. Village of Wesley Chapel, 206 N.C.App. 123 (2010)
697 S.E.2d 458

KeyCite Yellow Flag - Negative Treatment
Distingwished by Byrd v, Franklin County. N.C.App.. November 18,
2014

206 N.C.App. 123
Court of Appeals of North Carolina.

Michael R. LAND, Petitioner,
v.
The VILLAGE OF WESLEY CHAPEL
and the Board of Adjustment of the
Village of Wesley Chapel, Respondents.

No. COA09-1465.
|

Aug. 3, 2010.

Synopsis

Background: Landowner filed petition for writ of
certiorari after village board of adjustment entered order
upholding zoning administrator's cease-and-desist order
which prohibited landowner from using a shooting range
on his private property. The Superior Court, Union
County, W, Erwin Spainhour, J., reversed, and village
appealed.

Holdings: The Court of Appeals, Robert N. Hunter, Jr.,
J., held that:

[1] landowner was not required to obtain a special use
permit in absence of clear zoning ordinznce regulating
shooting range, and

[2] village could not maintain contention that alterations

to shooting range constituted a “material alteration”
absent replacement cost evidence.

Affirmed.

Beasley, J., concurred separately with opinion.

West Headnotes (7)

[1] Certiorari
«= Appeal or Other Procecdings for Review

(2}

131

14

3.A.C

When reviewing an appeal from a petition for
writ of certiorari in superior court, the scope
of review is two-fold: (1) examine whether
the superior court applied the appropriate
standard of review, and, if so, (2) determine
whether the superior court correctly applied
the standard. West's N.C.G.S.A. § TA-27(b).

| Cases that cite this headnote

Administrative Law and Procedure

@~ Arbitrary, unreasonable or capricious
action; illegality
Administrative Law and Procedure

&= Determination supporiced by cvidence in
general

Administrative Law and Procedure
#= Law questions in general

If a petitioner appeals an administrative
decision on the basis of an error of law, the
superior court applies de novo review; if the
petitioner alleges the decision was arbitrary
and capricious, or challenges the sufficiency of
the evidence, the trial court applies the whole
record test.

1 Cases that cite this headnote

Adwinistrative Law and Procedure
@= Scope of Review in General

Administrative Law and Procedure
&= Trial De Novo

-scan Williams Mullen Submittal (BOA 19-02 Hampton Lodge Campground)

The superior court may properfy employ both
de novo review and the whole record test in a
specific case; however, the standards are to be
applied separately to discrete issues, and the
reviewing superior court must identify which
standards it applied to which issues.

1 Cases that cite this headnote
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4= Decisions of boards or officers in general

Zoning and Planning
@ Decisions of boards or officers in general

Zoning and Planning
- Substantial evidence in general

[ 4

Packet Pg. 56




Land v. Village of Wesley Chapel, 206 N.C.App. 123 {2010)
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When cxamining zoning dccisions of a
municipality, the court should determine:
(1) whether the Board committed any
errors in (2) whether the Board
followed the procedures specified by law
in both statute and ordinance, (3) whether
the appropriate due process rights of the
petitioner were protected, including the rights
to offer evidence, cross-cxamine witnesses,
and inspect documents, (4) whether the
Board's decision was supported by competent,
material and substantial evidence in the whole
record; and (5) whether the Board's decision
was arbitrary and capricious.

law,

Cases that cite this headnote

Administrative Law and Procedure
@= Trial De Novo

51

Under a de novo review, the superior
court considers the matter anew and freely
substitutes its own judgment for the agency's
Jjudgment.

Cases that cite this headnote

[6] Zoning and Planning
= Entertainment and recreation;theaters

and clubs

Landowner was not required to obtain
a special use permit to operate shooting
range in absence of clear zoning ordinance
regulating shooting ranges; zoning ordinance
presumed that all land uses not specifically
listed or capable of being categorized were
“prohibited” and provided that listed uses
were to be interpreled liberally to include
other uses with similar impacts to the listed
uses, but did not place the public on notice
as how a particular use was to be classified
absent an explicit mention.

2 Cases that cite this headnote

171 Zoning and Planning
«= Particulur cascs involving continuance or

change of use

3.A.C

Village could not maintain contention that
landowner's alterations to nonconforming
shooting range constituted a “material
alteration” to  the property under
nonconforming use ordinance, which defined
such an alteration as a change “of more
that fifty percent (50%) of the replacement
cost at the time of said alteration,” absent
replacement cost evidence which included the
value associated with the cost of the land at
the time of the replacement.

Cases that cite this headnote

**459 Appeal by respondents from order entered 30 July
2009 by Judge W. Erwin Spainhour in Union County
Superior Court. Heard in the Court of Appeals 12 April
2010.

Attorneys and Law Firms

The Helms Law Firm, PLLC, Monroe, by W. Tate Helms,
for petitioner appellee.

Hamilton Moon Stephens Steele & Martin, PLLC,
Charlotte, by Keith J. Merritt and Rebecca K. Cheney, for
the Village of Wesley Chapel respondent appellants.

Shumaker, Loop & Kendrick, LLP, Charlotte, by William
H. Sturges, for The Board of Adjustment of the Village of
Wesley Chapel respondent appellants.

Opinion
HUNTER, JR., ROBERT N., Judge.

*124 The Village of Wesley Chapel and its Board of
Adjustment (collectively the “Village™), appeal an order
reversing the Village's dectsion to prohibit Dr. Michael R.
Land (“Dr. Land”) from using a shooting range on his
private property. The Village contends that Dr. Land’s
use of the shooting range has been and continues to be
untawful because the shooting range was unauthorized by
zoning laws existent at the time the shooting range was
established, and because “material alterations™ have been
made 1o the range thereafter in violation of the Village's
current Land Use Ordinance.
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The trial court concluded that the Union County Land
Use Ordinance of 1988 (the “1988 Ordinance”), the Land
Use Ordinance in place at the time Dr. Land bought the
land in issue, did not bar shooting ranges; and assuming
arguendo that there was a violation of the 1988 Ordinance,
the Village was barred by laches [rom enforcing the 1988
Ordinance. The trial court also concluded that Dr. Land
did not make any material aiterations to the shooting
range.

The Village appeals the trial court's order and argues
that the trial court erred in concluding that: (1) Dr.
Land's use of the property was in compliance with the
1988 Ordinance; (2) Dr. Land did not materially alter the
shooting range in 2007 and 2008; and (3) the doctrine of
faches bars the Village from enforcing its current Land Use
Ordinance against Dr. Land. Dr. Land also cross-assigns
as error the trial court's failure to conclude that the Sport
Shooting Range Protection Act of 1997, N.C. Gen.Stat. §
1440945, et seq., protects his use of the range.

We agree with the trial court that Dr. Land’s use of the
property did not violate the 1988 Ordinance and that Dr.
Land did not materially alter the shooting range under
the Village's Land Use Ordinance. Since our decision on
these issues disposes of this appeal *125 , we accordingly
decline to address the application of the doctrine of laches
and Dr. Land's cross-assignment of error regarding the
Sport Shooting Range Protection Act of 1997.

**460 1. FACTUAL BACKGROUND

In July 1991, Dr. Land purchased 5.68 acres of
unincorporated land (“the property”) in Union County.
His acquisition cost was over $80,000. Dr. Land is the
father of four sons, and the family's hobbies include
shooting, hunting, fishing, and riding four-wheeled ATVs.
Shortly after the purchase, Dr. Land established a
shooting range on the back two-thirds of the property
with 144 railroad ties and fill dirt at a cost of $2,000.
Between 1996 and 2003, Dr. Land and his family lived on
the property.

Dr. Land collects guns, including some semi-automatic
and fully automatic guns, which he shoots on the range.
The property is fenced and posted with no trespassing
signs. Dr. Land personally supervises firing on the range
and limits 1ts use 1o Dr. Land's family and guests. While

3.A.C

about ninety percent of the shooting on the range is
exercised with g .22 caliber rifle, Dr. Land does sometimes
shoot the semi-automatic and fully automatic weapons at
the range. These weapons can fire up to 900 rounds per
minute.

In 1999, in response to a new residential development
being built adjacent to the property, Dr. Land spent
51,000 to rotate the range and the line of fire
approximately 110 degrees. Between 2007 and 2008, Dr.
Land spent $15,000 in improvements to heighten the
backstop by five feet, deepen the backstop by 20 feet,
and widen the backstop by 40 feet. These improvements

required 1,200 tons of dirt. !

Wesley Chapel incorporated on 15 July 1998, and Dr.
Land voluntarily annexed the property into the Village
on 23 June 1999. The Village enacted its first Land Use
Ordinance on 22 August 2000. Dr. Land continued to use
the land for a shooting range after the Village's Land Use
Ordinance was enacted.

II. PROCEDURAL HISTORY

On 9 January 2007, Mr. Krieg, then Wesley Chapel's
Planning and Zoning Administrator, wrole a letter Lo
Dr. Land informing him that the Village's Land Use
Ordinance did not permit gun ranges in residential
districts. On 11 January 2007, Dr. Land replied by
letter ciaiming *126 that the Sports Shooting Range
Protection Act of 1997 shielded his use of the property
from municipal regulation. The Village zoning authorities
took no further action after Dr. Land's first letter.

On 10 September 2008, Wesley Chapel's new Zoning
Administrator, Mr. Langen, issued a cease-and-desist
order prohibiting Dr. Land from using the property as
4 target shooting range. Mr. Langen claimed that the
shooting range was not an allowable use “as of right” in
any zening district without a conditional use permit.

In his letter, Mr. Langen stated that the property
was subject to the 1988 Ordinance when the property
was purchased and the range was established. Under
Mr. Langen's interpretation. the 1988 Ordinance wus a
“unified” land use ordinance. and Mr. Langen contended
that Dr. Land's use of the land as a shooting range moslt
closely fit with the category “privately-owned outdoor
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recreational facility.” In order to operate this type of
“facility” under the 1988 Ordinance, Dr. Land would have
been required to obtain a special use permit. Since no
special use permit was on record, Mr. Langen claimed
that the target range was not permitted under the 1988
Ordinance, and therefore the range did not qualify as a
prior non-conforming use of the property which could be
grandfathered in under the provisions of the subsequent

Village Land Use Ordinance. 2

**461 The lack of a special use permit aside, Mr.
Langen's letter also asserted that even if the property
had been considered a “non-conforming use” and was
grandfathered in under the 1988 Ordinance, the range and
property had undergone a “material alteration” in 2007
and 2008. The letter quotes Section 7.3.2 of the Village
Land Use Ordinance, which addresses nonconforming
uses of land and states:

If said land use is .. materially
altered, the land use shall be
considered discontinued and shall
not be reestablished unless the use is
in conformance with the regulations
of the district in which *127 it is
located. Material alteration for the
purpose of this subsection is defined
as change to size, contour, efc. to
an exient of more than ffty percent
(50%) of the replacement cost at the
time of said alteration.

Based on this language, Mr. Langen concluded:

Therefore, as you have made
improvements to the shooting range,
including removal of wooden targets
and instailation of earthern berms,
the improvements to the use would
be in of any non-
conforming use status. Specifically,
the wooden targets were of very poor
quality with negligible replacement
value and installation of earthen
berms is considered to be 4 material
alteration to an extent of more than
fifty percent of the replacement cost
of the wooden targets. Therefore,
any potential nonconforming land

violation

use status of the shooting range

3.A.C

would have to be considered to be
discontinued and the use in violation
of the Zoning Ordinance.

Dr. Land appealed the Administrator's decision to the
Board of Adjustment on 25 September 2008, and the
Board held hearings on 30 October 2008 and 12 November
2008. On 12 December 2008, the Board entered an order
upholding Mr. Langen's decision,

Dr. Land filed a petition for writ of certiorari of the
Board's decision to the superior court on 11 January
2009, and on 8 June 2009, the superior court reversed
the decision of the Board of Adjustment. In its order,
the superior court held that: (1) no special use permit
was required under the 1988 Crdinance; (2) laches barred
the Village's enforcement actions; and (3) there was no
material alteration of the use of the land by Dr. Land. The
Village thereafter filed a timely notice of appeal.

III. JURISDICTION AND STANDARD OF REVIEW

[11 Appellate review in this case is proper under N.C.
Gen Stat. § 7A-27(b) (2009), because the order of the
superior court is a final order disposing of all issues in the
trial court. *“When reviewing an appeal from a petition for
writ of certiorari in superior court, this Court's scope of
review is two-fold: (1) examine whether the superior court
applied the appropriate standard of review; and, if so, (2)
determine whether the superior court correctly applied the
standard.” Cole v. Faulkner, 155 N.C. App. 592, 596, 573
5.E.2d 614, 617 (2002),

I12] I3] Ifa petitioner appeals an administrative decision
“on the basis of an error of law, the [superior] court applies
de novo review; if the *128 petitioner alleges the decision
was arbitrary and capricious, or challenges the sufficiency
of the evidence, the tnal court applies the whole record
test.” Blue Ridge Co., L.L.C. v. Town of Pineville, 188
N.C.App. 466, 469, 655 S.E.2d 843, 845-46, disc. review
denied, 362 N.C. 679, 669 S.E.2d 742 (2008). The superior
* ‘may properly employ both standards of review
in a specific case[,]’ [hJowever, ‘the standards are to be
applied separately to discrete issues,” and the reviewing
superior court must identify which standard(s) it applied
to which issues[.]” Mt Media, Inc. v. Randolph Cry.
Planning Bd., 356 N.C. 1, 15, 565 S.E.2d 9, 18 (2002)
{citations omitted).

court
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IV. ANALYSIS

A. Was the proper standard of
review applied by the superior court?

[41 In his order, Judge Spainhour cited the following
language from CG & T Corp. v. Bd of Adjustment of
Wilmington, as the proper scope of review for superior

courts in examining zoning decisions of a municipality:

**462 The superior court should
determine the following: (1) whether
the Board committed any errors
m law; (2} whether the Board
followed the procedures specified by
law in both statute and ordinance;
(3) whether the appropriate due
process rights of the petitioner
were protected, including the rights
to offer evidence,
witnesses, and inspect documents;
(4) whether the Board's decision was
supported by competent, material
and substantial evidence in the
whole record; and (5) whether the
Board's decision was arbitrary and

Cross-examine

capricious.

105 N.C.App. 32, 36, 411 S.E.2d 655, 658 (1992).

I5I 1In specifying the standard of review for errors of
law, Judge Spainhour properly stated and applied the de
novo standard of review as follows: “ ‘Under a de novo
review, the superior court ““consider[s]) the matter anew [ ]
and freely substitutfes] its own judgment for the agency's
judgment.” ”” Welter v. Rowan Cty. Bd. of Comnt'rs, 160
N.C.App. 358, 361, 585 S.E.2d 472, 475-76 (2003).

Given that the superior court identified the correct
standard of review, we now examine the record 1o
determine whether this standard was correctly applied.

*129 B. Was Dr. Land in compliance with
the 1988 Union County Zoning Ordinance?

3.A.C

[6] The Village argues that the trial court erred in ruling
that Dr. Land was in compliance with the 1988 Ordinance,
because the 1988 Ordinance regulated “every conceivable
use of property ... whether or not the use [wa]s specifically
mentioned.” The Village contends that since every use of
real property was regulated by the county when Dr. Land
bought the property in 1991, then Dr. Land was required
to obtain a special use permit in order to establish his
shooting range. We disagree.

The Village's argument rests on sectien 149 of the 1988
Ordinance;

(a) The presumption established by this ordinance is
that all legitimate uses of land are permissible within
at least one zoning district with the county. Therefore,
because the list of permissible uses set forth in Section
146 (Table of Permissible Uses) cannot be all-inclusive,
those uses that are listed shall be interpreted liberally to
include other uses that have similar impacts to the listed
uses.

(b) All uses that are not listed in Section 146 and that do
not have impacts that are similar to those of the listed
uses are prohibited. Nor shail Section 146 be interpreted
to allow a use in one zoning district when the use in
question is more closely related 10 another specified use
that is permissible only in other zoning districts.

Both parties agree that section 146 does not mention
shooting ranges. Thus, because subsection (a) requires
that every use of land fit into a category listed in section
146, the Village contends that the most similar use,
under the liberal application urged by subsection (a),
is “privately-owned outdoor recreational facility.” This
particular category in section 146 necessilates a special
use permit in residential zoning districts, and because Dr.
Land never acquired a special use permit, the Village
urges this Court to hold that Dr. Land was not compliant
with the 1988 Ordinance. If Dr. Land was not compliant
with the 1988 Ordinance, then the shooting range cannot
be sanctioned by the subsequent Land Use Ordinance
enacted by the Village.

The critical part of section 149 of the 1988 Ordinance is
the presumption that all land uses not specifically listed
or capable of being categorized are “prohibited.” The
superior courl specifically rejected this presumption:
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*130 The 1988 County Ordinance does not expressly
prohibit sports shooting ranges. Tn fact, the 1988
Ordinance does not mention shooting ranges or firing
ranges at all. Respondents urge the construction that all
uses not expressly permitted are impliedly prohibited.
However, such a construction would prohibit any
number of uses that have not been specifically
enumerated in the 1988 Ordinance. As such, the
Court expressly rejects this over-broad interpretation
of the 1988 Ordinance. Therefore, Petitionet's use of
the subject property as a shooting range is a prior
nonconforming use which is “grandfathered” under the
relevant ordinances,

**463 * Respondents would have the Court classify
Petitioner's sports shooting range as a “Privately
owned outdoor recreational facility such as a golf and
country club, etc. (but not including campgrounds),
not consiructed pursuant to a permit authorizing
the construction for some residential development”
under § 6.210 of the 1988 Ordinance. However, the
Court concludes that Petitioner's sports shooting
range, which has never been open to the public and
which was established appurtenant to a preexisting
residential structure, is not properly classified under
§ 6.210.

* It was not until the passage of the Union County
Land Use Ordinance of 2001 that Union County first
regulated the use of an “outdoor firing range.” ...

* The terms of the 1988 County Ordinance are not
ambiguous. However, even if they were, the Court
would be compelled to interpret these ambiguities
in Petitioner's favor. Unless an ordinance clearly
prohibits a particular land use, that land use is
allowed. This includes shooting ranges. This mandate
for strict construction in favor of the landowner
arises from a long line of cases, including Yancey
v. Heafner, 268 N.C. 263, 150 S.E.2d 440 (1966)
( “well-founded doubts as to the meaning of obscure
provisions of a Zoning Ordinance should be resolved
m favor of the free use of property”); Sanford .
Dandy Signs, Inc., 62 N.C. App. 568, 303 S.E.2d 228
(1983) ( “[e]verything not clearly within the scope
of the language used shall be excluded from the
operation of the ordinances, taking the words in
their natural and ordinary meaning™); and Capricorn
Equity Corp. v. Chapel Hill, 334 N.C. 132,431 S.E.2d

3.A.C

183 (1993) (“restrictions on usage [must be] construed
in favor of the landowner™).

*131 Like the trial court, we similarly reject the Village's
interpretation of the 1988 Ordinance and the presumption
established by section 149.

The text of the 1988 Ordinance clearly incorporates the
following philosophy: everything is proscribed except that
which is allowed. The problem with this philosophy,
however, is that it fails to clearly place the public on
notice as how a particular use is to be classified absent
an explicit mention in the Land Use Ordinance. While
the presumptive language may be useful in applying an
ordinance with a comprehensive schedule of categories,
it is of little value when no similar use is listed in any
category.

In Yancey v. Heafner, the legislative philosophy apparent
in the 1988 Ordinance was clearly rejected:

“Zoning ordinances should be given
a fair and reasonable construction,
in the light of their terminoclogy, the
objects sought to be attained, the
natural import of the words used
in common and accepted usage, the
setting in which they are employed,
and the general structure of the
Ordinance as a whole. * * * Zoning
regulations are in derogation of
common law rights and they cannot
be construed to include or exclude by
implication that which is not clearly
their express terms. It has been
held that well-founded doubts as to
the meaning of obscure provisions
of a Zoning Ordinance should be
resolved in favor of the free use of
property.”

268 N.C. at 266, 150 S.E.2d at 443 (quoting Yokley,
Zoning Law and  Practice, Sccond Edition (1962
supplement), Vol. 1, Section 184) (emphasis added).

The common law principle of the “free use of property” is
clearly the antithesis of subsection (b) of section 149 of the
1988 Ordmance—the theory now advanced by the Village
—and has been upheld in numerous cases other than those
cited by the superior court. See, e.g.. In re Application
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of Rea Construction Co., 272 N.C. 715, 718, 158 S.E.2d
887, 890 (1968) (“A zoning ordinance, however, is in
derogation of the right of private property and provisions
therein granting exemptions or permissions are to be
liberally construed in favor of freedom of use.”); In re
Couch, 258 N.C. 345, 346, 128 S5.E.2d 409, 411 (1962)
{* ‘Zoning ordinances are in derogation of the right of
private **464 property, and where exemptions appear
in favor of the property owner, they should be liberally
construed in favor of such owner.’ ) (quoting *132 Inre
Appeal of W. P. Rose Builders' Supply Co., 202 N.C. 496,
163 S.E. 462 (1932)); Coleman v, Town of Hillshorough, 173
N.C.App. 560, 564, 619 S.E.2d 555, 559 (2005) (*Zoning
regulation is in derogation of common law property rights
and therefore must be strictly construed to limit such
derogation to that intended by the regulation.”).

In its brief, the Village does not address the trial
court's cited authority or attempt to distinguish this
body of North Carolina case law. Were we to follow
the logic of the 1988 Ordinance, a citizen seeking to
use his land for otherwise legal purposes would have
to speculate as to which governmentally permitted use
was “similar to” a nebulous category in the county's
Land Use Ordinance and then conform his conduct
thereto. This approach leaves the landowner exposed to
the arbitrary and capricious whims of zoning authorities
who may disagree with a landowner's decision concerning
“similarity of use.” The law of this State does not favor this
approach. Accordingly, we hold that the superior court
correctly applied the de novo standard of review to reach
its conclusion that, absent a clear Land Use Ordinance
regulating shooting ranges, Dr. Land was not required
to obtain a special use permit. Since the property was
therefore being used for a prior non-conforming use, the
superior court was also correct in concluding that the
property was grandfathered under the Village's Land Use
Ordinance.

The Village also argues that the Board of Adjustment
properly concluded that Dr. Land's shooting range was
a “privately owned outdoor recreational facility,” and
in support, the Village cites Willow Wood Rifle & Pistol
Club, Inc. v. Town of Carmel Zoning B Of Appeals, 115
AD.2d 742, 496 N.Y.5.2d 548 (N.Y.App.Div.2d Dep't
1985) (shooting range within zoning category named
“annual membership clubs, including country, golf, swim
and tennis clubs™) and Evergreen State Builders, Inc. v.
Pierce County, 9 Wash.App. 973, 316 P.2d 775 (1973)

3.A.C

(firing range properly classified as “privaicly operated
recreational center” within the zoning ordinance). In light
of the above-cited precedential authority from North
Carolina, we can give no weight to these out-of-state
authorities. Such theories, even if employed elsewhere, do
not comport with statutory construction rules with which
courts in this State must construe ambiguities in zoning
ordinances. This assignment of error is overruled.

C. Did Dr. Land “materially alter” his property,
making it subject to the Village's Land Use Ordinance?

[7] The Village also contends that Dr. Land's alterations
to the shooting range between 2007 and 2008 constituted
a material alteration to *133 the property. The Village
claims that since the property underwent a material
alteration, the shooting range would have lost its
grandfather status as a legal non-conforming use of the
property under the 1988 Ordinance and cannot be allowed
under the Village's Land Use Ordinance. We disagree.

The Village's Land Use Ordinance provides in part:
Section 7.3 Nonconforming Uses of Land

Nonconforming uses of land, which may include
structures incidental and accessory to the use of
the land, such as but not limited to, storage yards
for various materials, or areas used for recreational
purposes, shall not be used for other nonconforming
purposes, once the nonconforming use has been
abandoned.

7.3.1 No such nonconforming use of land shall be
enlarged, increased or extended to occupy a greater
area of land than was occupied at the effective date
of initizl adoption of this Ordinance.

7.3.2 If said land use is abandoned for 180 days or more,
or materially altered, the land use shall be considered
discontinued and shall not be reestablished unless
the use is in conformance with the regulations of the
district in which it is located. Marerial alieration for
the purpose of this subsection is defined as change 1o
size, comtonr, ele. o an **465 extent of more than
Jifty percent [ 30804) of the replacement cost at the time
of said alteration.

-scan Williams Mullen Submittal (BOA 19-02 Hampton Lodge Campground)

Attachment: Attachment 2 re

Packet Pg. 62




Land v. Village of Wesley Chapel, 206 N.C.App. 123 (2010)
697 S.E.2d 458 ' :

7.3.3 A nonconforming use of land shall not be changed
to another nonconforming use of land.

{Emphasis added.)

In examining this portion of the Village's Land Use
Ordinance to determine whether Dr. Land had made a
“material alteration” to the “land use,” the superior court
stated:

In his cease-and-desist order of September 2008,
the Zoning Administrator maintains that Petitioner's
improvements to the property constitute a material
alteration to the use—that is, a change to an extent
of more than fifty percent of the replacement cost
at the time of the alteration. The uncontroverted
evidence in the record reveals otherwise, Petitioner
spent approximately *134 $2,000 in 1991; $1,000 in
1998; and $15,000 in 2008. In 1991, the land value
alone of the subject property (excluding the house) was
over $80,000 (in 1991 dollars). In 2008, the land value
alone was $219,000 (in 2008 dollars). Two thirds of the
property is used for the sports shooting range, which
includes the firing area, the target area/backstop, and
the buffer zone around the firing area.

Two thirds of $80,000 is $53,333. Two thirds of
$219,000 is $146,000. These are the land values
attributable to the shooting range in 1991 and
2008, respectively. As evidenced by these figures,
Petitioner's expenditures have in no way approached
the fifty percent level necessary to trigger the “material
alteration” threshold. In addition, the frequency and
duration of Petitioner's use of the subject property as a
shooting range have not increased. Nor has the net size
of the shooting range been expanded.

(Citations omitted.)

We agree with the superior court that Dr. Land did
not materially alter his land. Mr. Langen, in his letter,
offered no competent evidence of “replacement costs at
the time of said alteration™ as section 7.3.2 of the Village
Land Use Ordinance requires. Village of Wesley Chapel
Zoning Ordimance § 7.3.2 (Sept. 9, 2002). Instead, the
record shows that Mr. Langen made the following general
averments;

Therefore, as you have made

improvenents to the shooling ranyge.

3.A.C

including removai of wooden targets
and installation of earthen berms,
the improvements to the use would
be in violation of any non-
conforming use status. Specifically,
the wooden targets were of very poor
quality with negligible replacement
value and installation of earthen
berms is considered to be a material
alteration to an extent of more that
fifty percent of the replacement cost
of the wooden targets.

During the hearing before the Board of Adjustment,
the Village made this same assertion that Dr. Land had
made a “material alteration” to his use of the property.
However, in order to meet the percentage threshold under
the Land Use Ordinance, the Village ignored the value of
the real property constituting the shooting range to make
its computation,

Mr. Langen's letter and the Village's corollary arguments
before the Board of Adjustment fail to provide any
competent evidence of a *135 violation of the Village's
Land Use Ordinance as written, which was the Village's
burden of proof. City of Winston-Salem v. Hoots Concrete
Co., 47 N.C.App. 405, 414, 267 S.E.2d 569, 575 (1980)
(“The city had the burden of proving the existence of an
operaticn in violation of its zoning ordinance.”). Tn order
to make a proper percentage calculation under section
7.3.2 of the Village's Land Use Ordinance, competent
evidence would need to be provided of: (1) the costs which
were expended by Dr. Land, which would provide the
numerator for a percentage equation; and (2) the costs
of replacing the private shooting range at the time of the
alterations in 2007 and 2008, which would provide the
denominator for the equation.

As to the denominator, the Village's Land Use Ordinance
does not define “replacement cost”; however, the term's
general meaning is: “The cost of a substitute asset that
is equivalent to an asset currently held.” Bluck's Leaw
Dictionary 372 (8th ed. 2004). Applying this definition to
section 7.3.2, the replacement cost of the shootling range
must **466 include not only the attachments to the
land, but also the properly measured value of a substitute
parcel of real property to which a new range could be
attached. As the superior court points out, the calculations
presentied by the Village ignore in its computation of
replacement costs any value associated with the cost of the
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land at the time of the replacement. Therefore, lucking any
competent evidence of the denominator, which was the
Village's burden, the replacement cost calculation cannot
be made.

Given that no competent evidence shows that Dr. Land
made any material alterations to the shooting range as
defined specifically by the Village's Land Use Ordinance,
we affirm the superior court in its conclusion that there
was no material alteration of Dr. Land's property in 2007
and 2008. This assignment of error is overruled.

III. CONCLUSION

Because Dr. Land was in compliance with the 1998
Ordinance, his use of the property was grandfathered
under the Village's Land Use Ordinance. Since the Village
has failed to carry its burden in showing that a “material
alteration” has been made to Dr. Land's use of the
property as defined by the Village's current Land Use
Ordinance, Dr, Land’s continued use of the shooting range
is lawful, Based on our disposition of these issues in
this case, we need not address the Village's remaining
assignments of error or Dr. Land's remaining cross-
assignment of error. Accordingly, the order of the superior
court is

*136 Affirmed.

Chief Judge MARTIN concurs.
Judge BEASLEY concurs with separate opinion.

BEASLEY, Judge, concurring with separate opinion.

1 write separately only to point out that the costs of
replacing the private shooting range (i.e. the denominator
in the “material alteration” equation laid out by the
majority) must include not only the land value at the time

3.A.C

of the replacement but also the cost of replacing the use
of the land. In concluding that Dr. Land's changes to his
shooting range did not constitute a material alteration
under § 7.3.2 of the Village Land Use Ordinance, the trial
court compared the cost of the improvements to only
the value of the land area used for the range. The trial
court, however, was unable to perform the calculation
contemplated by the ordinance because it did not have at
its disposal any numbers associated with the replacement
cost of the land use.

The Village contended that Dr. Land's firing range
lost its grandfathered status when in November 2007
through March 2008 he spent approximately $15,000 on
improvements thereto. As support for its determination,
the Village argued that Dr. Land had spent $3,000
constructing the range—roughly $2,000 in 1991 when it
was first erected and $1,000 to rotate the direction of
fire and replace some railroad ties in 1999—and that the
$15,000 spent after the ordinance was adopted equaled
500% of the replacement cost. The $3,000 figure, however,
represents the cost of the initial improvement as of 1999,
not the replacement cost of the use “at the time of said
alteration” between 2007 and 2008. Thus, not only did
the Village ignore in its computation of replacement costs
any value associated with the land but also failed to
present any evidence of the replacement cost of the use at
the relevant time under the ordinance. As such, T would
qualify the majority's conclusion—that the Village failed
to meet its burden of showing material alteration because
itignored the land value-—by emphasizing that the Village
Land Use Ordinance also requires consideration of the
land use and that the Village likewise neglecied to present
competent evidence of the cost of replacing said use at the
time of the alteration at issue.

All Citations

206 N.C. App. 123, 697 S.E.2d 458

Footnotes

1 Al the Board of Adjustment hearing, the parties stipulated that Dr. Land's safe use of property as a firing range was not
an issue,

2 Village Ordinance Seclion 7.1 reads as follows:

Nonconforming uses, which are uses of structure or of land existing at the Effective Date of inilial adoplion of
this Ordinance, which do not comply with the provisions of this Ordinance, are declared by this Ordinance to be
incompatible with permitted uses in the various districts. The intent of this Article is to permit the continued use of a
structure, or portion thereof, or of the use of land legally existing prior to the Effective Date of this Ordinance, until such
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697 S.E.2d 458

uses are removed, but not to encourage their survival. Such nonconforming uses shall not be expanded, extended
or changed in any manner except as specifically provided for in this Article. Creation of additional nonconforming
uses are not to be encouraged nor shall be permitted.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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KeyCite Yellow Flag - Negative Treatment
Distinguished by Nash-Rocky Mount Bd. of Educ. v. Rocky Mount Bd
of Adjustment, N.C.App., April 5, 2005

268 N.C. 263
Supreme Court of North Carolina.

W. Harrelson YANCEY, John C. Bodansky,
Roy E. Craft, Maxie Brunnemer, Betty F.
Herman, Heber K. Brunnemer, Bertha P.

Parker, Leslie O. McCollum, Otis L. Peach,

Charles P. Lytton and John R. Falls, Petitioners,
v.

Ronald M. HEAFNER, Chief Building Inspector,
and W. R. Huskins, W. D. LawsonlIII, Dan Craig, C.
P. Falls and C. P. Nanney, Members of the Board
ofAdjustment for the City of Gastonia, Respondents.

No. 204.

I
Oct. 12, 1966.

Synopsis

Petition for review of action of board of adjustment which
had affirmed building inspector's issuance of permit for
construction of stadium. The Superior Court, Gaston
County, J. W, Jackson, J., affirmed and appeal was taken.
The Supreme Court, Pless, J., held that issuance of permit
to consiruct a 4,000 seat, concrete, lighted athletic stadium
as an ancillary athletic playing field of high school in R-12
single family residential zone which schools and colleges
were permitted was not error.

Affirmed.

West Headnotes (3)

Evidence

1
w= Particular facts
It is common knowledge that high
school student body almost unanimously
attends athletic ¢cvents where its teams are
participating and that parents too become
interested,

1 Cases that cite this headnote

3.A.C

12] Zoning and Planning
@ Schools and education

Issuance of permit to construct a 4,000
seat, concrete, lighted athletic stadium as an
ancillary athletic playing field of high school
in R-12 single family residential zone in which
schools and colleges were permitted, was not
error.
12 Cases that cite this headnote

[3] Zoning and Planning

#= Legislative, administrative, judicial, or
quasi-judicial power

Board of adjustment when sitting as body
to review decision of building inspector is
vested with judicial or quasi-judicial and
discretionary powers.

5 Cases that cite this headnote

*263 **441 In 1961 the Hunter Huss High School was
constructed upon a 54.51-acre tract of land owned by the
Gaston County Board of Education. The land on which
the school is situated lies almost in the center of a modern
residential subdivision, known as Wesley Park. This
subdivision contains numerous residences in the $25,000
to $45,000 class. Both the school and the subdivision
are located in an R-12 Single Family Residential Zone
which permits schools and colleges, kindergartens and day
nurseries, municipal, county, state and federal uses not
nvolving the outdoor storage of equipment or materials.

On 1 March, 1966, the County Board of Education
made application with the Building Inspector for the City
of Gastonia to construct a 4,000-seat, concrete, lighted
athletic stadium, as an ancillary athletic playing field at
Hunter Huss High School.

The petitioners, residents of Wesley Park whose residences
almost ‘ring’ the proposed stadium, protesied 1o the
Building Inspector and a hearing was held. After hearing
the evidence the Building Inspector issued a permit for
the construction of the stadium and from his order the
aggneved property owners appealed to the Board of
Adjustment of the city.

)
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On 7 April, 1966, the Board of Adjustment, after a public
hearing, unanimously affirmed the Building Inspector.

Subsequently the petitioners filed a petition in the Gaston
Superior *264 Court for review by writ of Certiorari.
This writ was granted on 22 April, 1966.

On 20 July, 1966, the matter came on for review before
Judge Jackson. After reviewing the record and hearing
arguments of counsel, his Honor signed a judgment on
that day affirming the action of the Board of Adjustment.

The petitioners excepted to the signing of the judgment
and appealed to the Supreme Court.

Attorneys and Law Firms
Frank P. Cooke, Gastonia, for petitioners appellants.

Garland & Alala, by James B. Garland, Gastonia,
Gaston, Smith & Gaston, by Willis C. Smith, Belmont, for
respondents appellees.

Opinion
PLESS, Justice.

The plaintiffs concede that education not only includes
improvement of the mind but also improvement of
physical facultics of students. The use of an athletic
playing field in our modern day educational system has
become an integral part of the school curriculum. In
fact, we can find no authority which holds that athletic
facilities, including stadia, are forbidden in zones where
schools are permitted.

‘The proposed condemnation of certain land to provide
an athletic field for a high school was held not to violate
the provisions of the zoning ordinance under which
institutions of an educational character were permitted
in a residential district on the ground that education was
not a matter confined to the improvement of the mind,
but might involve the development of a person's physical
facultics, the grounds used for such purpose in connection
with an educational institution becoming a part of the
institution itself. Commmssioners of Dist. of Columbia v,
Shannon & L. Constr. Co. (1927) 57 App.D.C. 67, 17F.2d
21936 A.L.R.2d 664.

**442 ‘The ordinance provides that this zone where the
stadium (high school) is located muy be used for high
schools. and this should, we believe, be interpreted to

3.A.C

mean any part of a high school, whether its gymnasium,
class room building, athletic stadium or library. In the
absence of a clause in the ordinance specifically rejecting
high school stadia from this zone, we consider it proper to
include them as logical parts of the high schools that have
been specifically approved for this district by the terms of
the ordinance. In the light of all these circumstances, the
court is unable to discern any unlawful thing * * * in the
operation of this stadium for night, high school football
games.” Board of Education of Louisville v. Klein et al,,
303 Ky. 234, 197 S.W.2d 427,

{11 2] The ‘little red school house’ is a thing of the past,

and today's modern schools have cafeterias, gymnasiums,
laboratories, and other *265 facilities that were unheard
of until recent times. Now, they are regarded as usual
and necessary, and it is naturally to be expected that
land appurtenant to a school building not now in use
would be made serviceable in some manner. To establish
extra baseball and football fields, tennis courts, etc., for
a student body of 1,200 on its 54 acres would not be
unexpected nor a violation of the zoning ordinances under
consideration here, A grandstand to seat the spectators of
a footbail game or baseball game is a natural adjunct to
the ball field itself, and we do not interpret the plaintiffs’
position as being of the opinion that the above acts and
developments would be illegal. It then resolves itself into
a question, as stated in the plaintiffs' brief, as to whether
or not a stadium that would seat 4,000 people and which
is lighted and the use of which may depreciate property
values of the plaintiffs is a violation of the ordinance. It
is a matter of common knowledge that a student body
almost unanimously attends the athletic events where
their teams are participating, and that their parents, too,
become interested. With a student body of 1,200 and many
of the parents attending, it would require almost 4,000
seats to take care of them, and if the public generaily
and students of the opposing schools and their parents
are to be seated, the capacity of 4,000 seats could not be
held to be excessive. It is a rare thing when a football
game or bascball game between high schools is played in
the daytime. Practically all of them are played at night
and, necessarily, lights are used. While the noise from the
crowds and the lights wilk be disturbing to the people living
close by, it must be recognized that when they purchased
their property that a school, together with its atiendant
and necessary adjuncts, was permitted within the zoning
ordinance. They can take some comfort from the fact that
athletic seasons are short, contests will not be held every
night, and most games will be completed by the ordinary
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hour for retiring. Considering the above, we cannot hold
that the Board of Adjustment nor the lower court was in
error in granting the permit.

We have found no North Carolina case that is applicable,
but in Property Owners Assn. of Garden City Estates,
Inc. v. Board of Zoning App., 2 Misc.2d 309, 123
N.Y.5.2d 716, it was held that a Zoning Board should
have granted a permit to erect permanent stands in
connection with an athletic field without limitation on
the number of seats. From it we quote: ‘Tt is customary,
whenever space is available, for colleges, and schools
generally, to use a portion of their property for athletic
contests, commencement exercises and other activities
of like nature. The parties to these proceedings do not
question the right of Adelphi (College) to make such use
of its property but the property owner-petitioners and the
Board seek to deny to *266 Adelphi that which public
schools concededly may do without permission-provide
seats as an accessory use.’

Also in State ex rel. Tacoma School District No. 10
v. Stojack, 53 Wash.2d 55, 330 P.2d 567, 71 A.L.R.2d
1064, it was held that in the selection of a site for a
senior high **443 school the directors have authority
to determine the area of land reasonably necessary to
accommodale suitable buildings, playgrounds, student
and related activities to establish an adequate school in
accordance with present day educational requirements.
47 Am. Jur. Schools, Sec. 75, cites the above case, and
also says: ‘The power of school authorities to provide
gymnasiums and athletic fields and playgrounds has been
sustained in a number of places.’

‘Zoning ordinances should be given a fair and reasonable
construction, in the light of their terminology, the objects
sought to be attained, the natural import of the words used

End of Document

3.A.C

in common and accepted usage, the setting in which they
are employed, and the general structure of the Ordinance
as a whole. * * * Zoning regulations are in derogation
of common law rights and they cannot be construed
to include or exclude by implication that which is not
clearly their express terms. It has been held that well-
founded doubts as to the meaning of obscure provisions
of a Zoning Ordinance should be resolved in favor of the
free use of property.” Yokley, Zoning Law and Practice,
Second Edition (1962 supplement), Vol. I, Section 184.

[3] This Court has held in several cases that a Board of

Adjustment when sitting as a body to review a decision
of the Building Inspector is vested with judicial or quasi-
judicial and discretionary powers.

‘The decisions of the Board of Adjustment are final,
subject to the right of courts on Certiorari ‘to review
errors in law and to give relief against its orders which
are arbitrary, oppressive or attended with manifest abuse
of authority.” In re Pine Hill Cemeteries, Inc., 219 N.C.
735, 738, 15 S.E.2d 1, 3; Chambers v. Zoning Board
of Adjustment, 250 N.C. 194, 199, 108 S.E.2d 211, 74
A.LR.2d 412; In re Appeal of Hasting, 252 N.C. 327,
329, 113 8.E.2d 433; Jarrell v. Board of Adjustment, 258
N.C. 476, 479, 128 S.E.2d 879. The cited cases refer to
an identical provision (G.S. 160-178) in the enabling act
applicable to ‘cities and incorporated towns'.” Durham
County v. Addison, 262 N.C. 280, 136 S.E.2d 600.

The court found no error in the decision of the Board of
Adjustment, and we agree with its action. The decision is

Affirmed.
All Citations

268 N.C. 263, 150 S.E.2d 440

2018 Thomson Reuters. No claim to eriginal U.S. Government Works.

-scan Williams Mullen Submittal (BOA 19-02 Hampton Lodge Campground)

Attachment: Attachment 2 re

Packet Pg. 68




Westminster Homes, Inc. v. Town of Cary Zoning Bd. of Adjustment, 354 N.C, 298 {2001}

554 S.E.2d 634

KeyCite Yellow Flag - Negative Treaiment
Distingwished by FC Summers Walk., LLC v. Tewn of Davidson,
W.D.N.C,, January 20, 2010

154 N.C. 298
Supreme Court of North Carolina.

WESTMINSTER HOMES, INC.; John and Susan
Evans; Bakulesh and Vadana Naik, Petitioners,
v.

TOWN OF CARY ZONING BOARD
OF ADJUSTMENT, Respondent,
and
Jeff and Leigh Thorne, Intervenor/Respondents.

No. 499PA00.
|

Nov. 9, 2001.

Synopsis

Homeowners appealed from Board of Adjustment
finding that they had violated conditional use permit.
Neighboring residents intervened. The Superior Court,
Wake County, Cashwell, J., overturned Board's ruling.
Intervenors appealed. The Court of Appeals, 140
N.C.App. 99, 535 S.E.2d 415, reversed and remanded. On
discretionary review, the Supreme Court, Lake, C.J., held
that conditional use zoning permit prohibited residents
from installing individual access gates to access portion of
their lots in buffer zone.

Court of Appeals affirmed.

Orr, 1., dissented and filed opinion in which Butterfield,
1., joined.

West Headnotes (15)

I} Zoning and Planning
= Construction and Operation
Conditional use zoning permit prohibited
residents from installing individual access
gates in fence to access portion of their lots in
buflfer zone, where permit required that buffer
be left in undisturbed state, permit mentioned
only one gale, which would allow city access to
casement lor maintenance of sewer, drawing

12l

131

14

15

3.A.C

of fence accompanying plans did not include
fence, permit provided that fence be same
architecturally as two existing fences, which
did not have gates, and permit provided that
purpose of fence was to provide optical and
acoustical screening between neighbors.

Cases that cite this headnote

Zoning and Planning
#= Contracts for amendments:conditions

Conditional use zoning occurs when a
governmental body, without committing its
own authority, secures a given property
owner's agreement to limit the use of his
property to a particular use or to subject his
tract to certain restrictions as a precondition
to any rezoning.

3 Cases that cite this headnote

Zoning and Planning
¢= Contracts for amendments;conditions

The practice of conditional use zoning is an
approved practice in North Carolina, so long
as the action of the local zoning authority
in accomplishing the zoning is reasonable,
neither arbitrary nor unduly discriminatory,
and in the public interest.

2 Cases that cite this headnote

-scan Williams Mullen Submittal (BOA 19-02 Hampton Lodge Campground)

Zoning and Planning
@= Contracts for amendments;canditions

The only use which can be made of the land
which is conditionally rezoned is that which is
specified in the conditional use permit.

3 Cases that cite this headnote

Zoning and Planning

Attachment: Attachment 2 re

w= Conditions attached to permission in

general
A conditional use zoning permit is a
specialized form of a municipal ordinance.

and the same rules of construction apply to

both.
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6}

17l

9

[10]

f11

3 Cases that cite this headnote

Zoning and Planning
#= Applicability of general statutory
construction principles

Courts apply the same rules of construction
when construing both statutes and municipal
zoning ordinances.

5 Cases that cite this headnote

Zoning and Planning
@= Intention and purpose of enacting body

The basic rule of construction of zoning
ordinances is to ascertain and effectuate the
intention of the municipal legislative body.

6 Cases that cite this headnote

Statutes
&= General and specific terms and
provisions;cjusdem generis

A section of a statute dealing with a
specific situation controls, with respect to that
situation, other sections which are general in
their application.

3 Cases that cite this headnote

Statutes
#= Giving effect to statute or language;
construction as writlen

If the words of a statute are plain and
unambiguous, the court need Jook no further.

5 Cases that cite this headnote
Statutes
w= In gencral:faclors considered

If the language of a statute is unclear, judicial
construction may be required.

Cases that cite this headnote

Zoning and Planning

(12

3]

(14}

3.A.C

w= Conditions attached to permissicn in
general

Definitions found in conditional use zoning
permits can be different from those found for
the same terms in general ordinances because
conditional use permits arc necessarily more
specific in application and restriction than
general provisions.

Cases that cite this headnote

Zoning and Planning
@= Ambiguity
Ambiguous zoning statutes should be

interpreted to permil the free use of land.

3 Cases that cite this headnote

Eminent Domain
%= Prescntation and reservation in lower
court of grounds of review

Homeowners' failure to raise claim in trial that
conditional use permit prohibiting installation
of gates in fence around buffer zone was
unconstitutional taking precluded Court of
Appeals from considering claim on appeal.

35 Cases that cite this headnote

Zoning and Planning
= Fences and hedges

Conditional use permit, which prohibited
homeowners in subdivision from installing
gates in fence along bulfer zone on their
lots, did not constitute unconstitutional
taking, where Board of Adjustment did
not impose new conditions on homeowners'
use, but merely applied already-existing
conditions, permit was not imposed by
legislative or regulatory body, but was
requested and negotiated by parties, and
developer voluntarily assumed restrictions
as compromise that allowed it to request
higher density residential zoning. U.S.C.A.
Const.Amend. 5,

2 Cases that cite this headnote

-scan Williams Mullen Submittal (BOA 19-02 Hampton Lodge Campground)

Attachment: Attachment 2 re

Packet Pg. 70




Westminster Homes, Inc. v. Town of Cary Zoning Bd. of Adjustment, 354 N.C, 298 (2001)

554 S.E.2d 634

[15] Constitutional Law
#= Reliance on statute or availment of

statutory benefits
One who voluntarily proceeds under a statute
and claims benefits thereby conferred will not
be heard to question its constitutionality in
order to avoid its burdens.
Cases that cite this headnote

**635 *299 On discretionary review pursuant to

N.C.G.S. § 7TA-31 of a unanimous decision of the Court
of Appeals, 140 N.C. App. 99, 535 S.E.2d 415 (2000),
reversing and remanding an order signed 24 March 1999
by Cashwell, I., in Superior Court, Wake County. Heard
in the Supreme Court 15 May 2001.

Attorneys and Law Firms

*300 Brooks, Pierce, McLendon, Humphrey & Leonard,
L.LP., by Jim W. Phillips, Jr, and Kathleen M.
Thornton, Greensboro, for petitioner-appellants,

*#%636 Charles M. Putterman, Durham, for intervenor/
respondent-appellees.

The Brough Law Firm, by William C. Morgan, Ir., Chapel
Hill, on behalf of the Town of Cary, amicus curiae.

Opinion
LAKE, Chief Justice.

The question presented for review in this case is whether a
conditional use municipal zoning permit may be construed
to allow residents of a subdivision within the municipality
to install gates in a fence that scrves as part of a buffer arca
between the subdivision and an adjoining neighborhood,
in order to allow the residents access to portions of their
property located within the buffer. The Court of Appcals
held that such gates are not permitted. Westminsier
Homes, Inc. v. Town of Cary Zoning Bd. of Adjust., 140
N.C.App. 99, 106, 535 S.E.2d 415. 419 (2000). For the
reasons hereinafter set forth, we affirm,

In 1992, petitioner Westminster Homes. Inc., a residential
housing devecloper, petitioned the Town of Cary to

3.A.C

rezone various properties surrounding the Harmony
Hill Lane neighborhood to allow for higher density
residential subdivisions. Part of this property, designated
Tract 3 on Wake County Tax Map 543, later became
Westminster's Sherborne subdivision. Homeowners in
the Harmony Hill neighborhood filed protest petitions
against Westminster's request. After negotiations, which
resulted in a formal legal agreement, Harmony Hill
residents withdrew their protests, and Westminster agreed
to certain developmental restrictions on Tract 3.

Westminster petitioned the Town to rezone its property in
accordance with the agreement made with the residents of
Harmony Hill. In February 1993, the Cary Town Council
approved some of these restrictions as conditional use
zoning permit Z-664-92-PUD. This permit provides, in
part, as follows:

L. There shall be a 50 foot undisturbed buffer along the
northern boundary of Tract 3.... A seven-foot (reated
wood fence shall be constructed and maintained by the
developer along the length of the undisturbed buffer
where it adjoins Parcels 19, 20, 21, and 22, Wake
County Tax Map 515. The fence shall be the same
architecturally and of the same materials as the fence
currently *301 existing between Preston Woods and
the McLaurin Tract. The fence shall be located 45 feet
off the property line ... and it shall be connected to
the existing gate over the sewer easement. The fence
shall be installed with the minimum of disturbance to
the buffer environment. The fence shall be connected
at each end to the fences to be constructed under the
respective agreements with Hester and McLaurin in
order to preserve continuity and integrity. The fence
will always be 45 feet from the boundary line or any
property corner, and shall intersect at right angles. This
fence will be constructed at the lime that a grading
permit is issued by the Town of Cary and be completed
prior to recording any final plats. The integrity and
maintenance of this fence will be the responsibility of the
developer of Tract 3 or new owner. A deed disclosure
and recorded plat shall be made by the developer so us
to inform all new residents of the placement, integrity
and maintenance of the new fence. Furthermore, a
disclosure as to maintenance responsibility shall be part
of the recorded plat and be subject 1o approval of the
Town Council of the Town of Cary.

2. There shall be no utility cressings. sewer lines. or
greenways in the 50 foot butfer. except where the
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Town of Cary may require street or utility connections
to Parcel 14, Wake County Tax Map 515. The
buffer otherwise will remain in its present natural and
undisturbed condition, except fencing and plantings.

3. ... Fast growing and evergreen trees such as Leyland
Cypress shall be planted in a type “A” buffer standard
to provide both optical and acoustical screening in front
of the fence.

Thus, the permit requires, inter alia, that a “50 foot
undisturbed buffer” be maintained between the Harmony
Hill neighborhood and Tract 3, and that this buffer
include a seven-foot high wooden fence offset forty-five
feet from the rear property line of Tract 3, which abuts
Harmony Hill. The “developer of Tract 3 or new owner”
is responsible for the “integrity **637 and maintenance”
of the fence, and all new residents are to be made aware
of the fence restriction through a deed disclosure and the
recorded plat.

With the partics having settled their preliminary
differences, plans for the Sherborne development
proceeded. On 18 November 1993, the Town of Cary
approved a plan for the Sherborne subdivision. In October
1996, intervenor/respondents Jeff and Leigh Thorne
moved into the adjacent Harmony Hill neighborhood.
On 5 February *302 1997, Westminster filed the final
subdivision plat for the Sherborne subdivision with the
Register of Dceds. Both the plan approved in 1993 and
the plat filed in 1997 showed that all the land in Tract 3,

including the buffer zone, would be subdivided. '

In December 1997, petitioners John and Susan Evans
and Bakulesh and Vadana Naik purchased lots and
homes from Westminster in the Sherborne subdivision.
Petitioners' lots abutted the intervenor/respondents’ lot
in the Harmony Hill neighborhood. Thus, the buffer
zone runs along the back of and through petitioners'
properties. Approximalely one-half of the Evanses' lot and
onc-quarter of the Naiks' lot are part of the designated
buffer area. Even so, these lots, excluding those portions
which are in the buffer, are larger than many others in the

]
Sherborne development. -

After the individual petitioners occupied their lots, they
desired 1o access the portions of their respective lots
located behind the fence in the buifer zone. In December
1997, petitioner Westmunster, the developer of Sherborne,

3.A.C

built a gate in the fence for the Naiks. On 13 January 1998,
the Town staff with the Division of Planning and Zoning
advised Westminster that gates were not permitted in the
fence. In June 1998, the Evanses installed a gate in that
portion of the fence in their backyard.

On 24 June 1998, a zoning enforcement officer for the
Town of Cary sent letters to petitioners informing them
that they were in violation of conditional use zoning
permit Z-664-92-PUD because they had installed gatesin
the fence. Petitioners filed an appeal Lo the Town of Cary
Zoning Board of Adjustment, On 10 August 1998, the
Board of Adjustment held a hearing and heard evidence
regarding the appeal, and residents of the Harmony Hill
neighborhood, including intervenor/respondents, urged
the Board not to allow gates in the fence. Ultimately,
the Board upheld the zoning enforcement officer's *303
interpretation of the conditional use permit and the
determination that petitioners were in violation of the
permit.

Petitioners appealed to Superior Court, Wake County.
At this point, the Thornes formally intervened. After
a hearing, the court overturned the Board's ruling and
ordered that the Sherborne homeowners were permitted
to install gates in the fence in order to access that
portion of their property located beyond the fence in
the buffer area. Intervenor/respondents appealed. The
Court of Appeals reversed the trial court, holding that
petitioners are prohibited from installing gates in the
fence. Westminster Homes, 140 N.C. App. at 106, 535
S.E.2d at 419.

The only issue before this Court is whether petitioners,
as residents of the Sherborne subdivision, may install
individual access gates in the fence required under the
conditional use zoning permit. Petitioners contend that
the Board and the Court of Appeals erred in holding that
such gates are prohibited under a proper construction of
the conditional use zoning permil. We disagree.

**638 1] 121 131 [4]
when a governmental body, without committing its own
authority, secures a given properly owner’s agreement to
limit the use of his property o a particular use or to
subject his tract to certain restrictions as a precondition
1o any rezoning.” Chrismon v. Guilford County. 322 N.C.
611, 618. 370 S.E.2d 579. 383 (1988). "[TJhe practice
of conditional use zoming is an approved practice n

“[Clonditional use zoning occurs
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North Carolina, so long as the action of the local zoning
authority in accomplishing the zoning is reasonable,
neither arbitrary nor unduly discriminatory, and in the
public interest.” 7d. at 617, 370 S.E.2d at 583; see also
N.C.G.S. §§ 160A-381, 160A-382 (1999). “[T]he only use
which can be made of the land which is conditionally
rezoned is that which is specified in the conditional use
permit.” Hall v. City of Durham, 323 N.C. 293, 300, 372
S.E.2d 564, 569 (1988).

(58 I61 {71
specialized form of a municipal ordinance, and it follows
that the same rules of construction apply to both. Courts
apply the same rules of construction when construing
both statutes and municipal zoning ordinances. Cogdell
v. Taplor, 264 N.C. 424, 428, 142 S E.2d 36, 39 (1965)
{(“The rules applicable to the construction of statutes
are equally applicable to the construction of municipal
ordinances.”); accord Coastal Ready—Mix Concrete Co.
v. Board of Comm'rs of Town of Nags Head, 299 N.C.

620, 629, 265 S.E.2d 379, 385 (1980); George v. Town of

Edenton, 294 N.C. 679, 684, 242 S.E.2d 877, 880 (1978).
“The basic rule is to ascertain *304 and effectuate the
intention of the municipal legislative body.” George, 294
N.C. at 684, 242 S E.2d at 880.

Intent is determined according to
the same general rules governing
statutory construction, that is, by
examining (1) language, (ii) spirit,
and (i) goal of the ordinance.
[Coastal Ready—Mix Concrete Co.,
299 N.C. at 629, 265 S.E.2d at
385 Since zoning ordinances are in
derogation of common-law property
rights, limitations and restrictions
not clearly within the scope of
the language employed in such
ordinances should be excluded from
the operation thereof. Yancey v
Heafner, 268 N.C. 263, 266, 150
S.E.2d 440, 443 (1966).

Capricorn Equity Corp. v. Town of Chapel Hill Bd. of
Adjust., 334 N.C. 132, 138-39,43] S.E.2d 183, 188 (1993).

181 191 1o
principles of general statutory construction as we examine
the issue before us. First. “[i]t is & well established principle
of statutory construction that a section of a statule

We also are mindful of several other

3.A.C

dealing with a specific situation controls, with respect
to that situation, other sections which are general in
their application.” State ex rel Utils. Comuntn v. Lumbee
River Elec. Membership Corp., 275 N.C. 250, 260, 166
S.E.2d 663, 670 (1969); accord Tiwee Guys Real Estate
v. Harnett County, 345 N.C. 468, 474, 480 S.E.2d 681,
684 (1997); Trustees of Rowan Techmical Coll. v. J. Hyatt
Hammond Assocs., 313 N.C. 230, 238, 328 S.E.2d 274, 279
(1985). Second, if the words of a statule are plain and
unambiguous, the court need look no further. Walker v.

Thus, a conditional use zoning permit is a Board of Trustees of N.C. Local Governmental Employees’

Ret. Sys., 348 N.C. 63, 65-66, 499 S.E.2d 429, 430-31
(t998); In re Banks, 295 N.C. 236, 239, 244 S.E.2d 386,
388-89 (1978). Finally, if the language is unclear, judicial
construction may be required. Banks, 295 N.C. at 239, 244
S.E.2d at 388-89.

Petitioners present a number of arguments to support
their position that individual access gates should be
allowed in the fence required under the conditional use
permit. Petitioners first argue that the Board and the
Court of Appeals erred by failing to interpret the term
“fence” consistently throughout the permit and with the
Town of Cary Unified Development Ordinance. They
contend that terms should be interpreted consistently
throughout all zoning authorities and that the ordinance
should provide a context for the conditional use permit,
which would favor allowing individual access gates in all
fences. Under the circumstances of this case, we do not
agree.

*305 The term “fence” is defined in the Cary Unified
Development Ordinance as “[a] structure used to delineate
a boundary or as a barrier or means of protection,
confinement, or screening.” Cary, N.C., Unified **639

Development Ordinance § 2.1.4 (1992) (emphasis added).
The term “fence” is nol expressly defined in permit
Z-664-92-PUD. Neither the ordinance nor the permit
defines the term *“gate.” The ordinance does contain,
however, lunguage which is instructive in this case. The
ordinance states, under the heading “General Rules of
Construction,” that *[iJn the event ol any conflict between
the limitations, requirements, or standards contained in
different provisions of this Ordinance and applying to an
individuat use or structure, the more restriclive provision
shall apply.”™ Unified Development Ordinance § 2.1.1(b).

We are unable to discover any provision in the Cary
Unified Development Ordinance reguiring terms to be
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defined in the exact same manner in both the ordinance
and conditional use permits. Moreover, the more specific
terms of the conditional use permit, by design, are meant
to place additional restrictions on land use and control
when applicable. Jd.; see afso Cliisnion, 322 N.C. at 618,
370 S.E.2d at 583-84. Thus, the permit may provide for
a fence without gates, even if the ordinance was clear
that gates are usually part of a fence. Such i1s not the
case here, as “gates” are not mentioned in the ordinance.
The conditional use permit, relating to specific uses and
conditions, does not necessarily have to be interpreted
consistently with the more general ordinance.

Even if we assume, arguendo, that terms must be defined
in the same manner throughout all zoning authorities, the
ordinance is not specific in this case and thus does not
controf our understanding of the term “fence.” The term
“fence” as defined in the ordinance does not specifically
provide for gates, and the term “gate” is not defined in
either the ordinance or the permit itself.

[11] Petitioners claim that, under this interpretation,
there are possible challenges to countless conditional use
rezoning permits. We do not agree. Our interpretation of
the conditional use permit as specifically applied here and
in relation to the ordinance in this regard will not apply
more broadly to produce uncertainty and inconsistencies
at the local level. Definitions found in conditional use
zoning permits can be different from those found for the
same terms in general ordinances because conditional use
permits are necessarily more specific in application and
restriction than general provisions, Conditional *306 use
permit “inconsistencies” with more general ordinances are
normally contemplated as an acceptable means to reguire
more restrictive uses in a given specific area or location.

Petitioners further contend that, based on the plain
language of the conditional use permit, gates are permitted
in the fence at issue. They belicve that nothing in
the conditional use permit suggesis that this fence was
intended to block an owner's access to his property. As
evidence in support of their interpretation, petitioners
point to the fact that the Town approved the subdivision
and sale of the buffer to homeowners. They contend
that it is illogical to suggest that the Town intended to
block access to this portion of their land. They argue that
with a gate already allowed for the sewer casement, it is
inconsistent to say that the continuity and integrity of
the fence would be damaged by other gates. However, we

3.A.C

belicve a close rcading of the entire permit suggests that
its clear intention was to preclude all gates not expressly
provided for in the document.

Thus, we do not agree with petitioners’ understanding
of the plain language of the permit, Only one gate is
expressly mentioned in the permit. This gate was placed in
the fence to allow access to an easement for maintenance
of the sewer by the Town. The permit does not suggest
a reason for any other gates in the fence. Westminster
could have easily specified or bargained for additional
individual access gates if it had originally so desired. It did
not do so.

In addition, all other requirements in the permit support
our interpretation that additional gates are not permitted.
The permit states that the fence is to be the “same
architecturally” as two existing fences, neither of which
has a gate. The fence, together with “[f]ast growing and
evergreen trees,” is to provide “both optical and acoustical
screening” between the neighbors. The fence also is
connected to other existing fences “in order to preserve
continuity and integrity.” The language that “[t]he buffer
**640 otherwise will remain in its present natural and
undisturbed condition, except fencing and plantings,”
likewise does not suggest the permission of residential
access and use; rather, itimplies the opposite. It is true that
in 1993 the Town did approve Westminster's preliminary
plan for Sherborne, which included the subdivision of the
buffer area by extension of lateral boundary lines of lots
to be sold into the buffer to the adjacent boundary with
Harmony Hill. This fact, however, is not a persuasive
indication of the intended exient of the permit to include
individual access gates. When examined in context, the
language of the conditional *307 use permit itself
describes a desire for complete separation and privacy
for the Harmony Hill neighborhood. Taken together,
these requirements do not lead to or support petitioners’
conclusion. The careful use of terms and language in the
permii conveys a clear desire for privacy through a wide,
comprehensive buffer which includes an architecturally
compaltible fence restricting residential access and use.

Several other facts support our interpretation of the
zoning requirements. The drawing of the fence which
accompanied the plans submitted to the Town for
the Sherborne subdivision did not nclude gates or an
illustration of a gate. The permit also required the fence
1o be sct forty-five feet ofT the property line and the bulfer
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itself to be left in an “undisturbed” state. The requirement
of an “undisturbed” buffer strongly suggests thar gates
are not permitted. Easy access through such gates may
ultimately leud to a change in the fundamental nature of
the buffer area. For example, it is undisputed that the
five feet of buffer zone on the inside, or petitioners' side,
of the fence has not remained in the intended natural
state and has gradually become part of petitioners' lawns.
Allowing additional gates may, however unintentionally,
lead to a gradual degradation of the environment specified
in the permit. Taken together, these requirements appear
entirely contrary to a desire to provide easy access for
Sherborne residents. They do suggest, however, that
additional gates are not to be installed in the fence
and, perhaps, that the buffer was originally inadvertently
subdivided as indicated above.

We also note that the fence, as originally built, contained
only the one gate for the sewer easement. This fact is a
strong indication of the intent and understanding of the
nature of both the fence and the buffer urea on the part
of the Town and Westminster. See Prever v. Parker, 257
N.C. 440, 446, 125 5.E.2d 916, 920 (1962} (stating that the
conduct of the parties indicating the manner in which they
themselves construe the agreement will be given weight in
the interpretation of the instrument by the courts). It is
quite unusual to build a fence with no gates if such gates
were originally contemplated, so that one would have to
return and, wastefully, tear the fence apart to later install
gates. Even after Westminster had subdivided the lots, it
did not include gates for the anticipated homeowners until
asked by the individual petitioners. These facts, taken
together with the plain language of the permit, are a
strong indication that the parties themselves originally
understood the permit to exclude individual access gates
in the fence.

*308 Petitioners further assert that a non-access
interpretation will lead to absurd or illogical results. They
argue that they will own inaccessible property for which
they maintain tax and tort liability. However, without
access petitioners will hardly be inviting or allowing other
people to make use of the buffer area, and only trespassers
would likely gain access to this undisturbed area. We thus
conclude that under the circumstances here, there would
be no reasonable basis for tort liability absent some willful
action. See Nelson v. Freeland, 349 N.C. 615, 632, 507
S.E.2d 882. 8§92 (1998). With regard to tax liability, the
luck ol access could potentially reduce petitioners' tax

3.A.C

liabilities, in that the residential area of their lots is reduced
in value.

112] Next, petitioners contend that the proper
interpretation of the conditional use permit, and zoning
ordinances in general, should favor the free use of
properly. See Yancey, 268 N.C. at 266, 150 S.E.2d
at 443. Petitioners thus assert that zoning ordinances
should be strictly construed in lavor of the landowner
and that courts should not presume intent to impose
property restrictions beyond these clearly set forth in the
permit. While ambiguous zoning statutes **641 should
be interpreted to permit the free use of land, as discussed
above, no such ambiguity exists here. Even though the
buffer and the fence restrict the use of part of these lots,
this limitation is permitted under the circumstances. The
permit is clear in its restrictions as to use of the buffer area.
It is to be “undisturbed.”

The permit is a result of a compromise bargain, an
agreement for higher density development by Westminster
in exchange for additional privacy protection for
Harmony Hill. Westminster could not have subdivided
the property for the Sherborne subdivision without
this bargain, which removed respondents' protests to
Westminster's proposed rezoning. As the property has
now been subdivided and developed, Harmony Hill
residents would be left with substantially less than the
privacy for which they bargained if gates were permitted
under the permit, after giving the full benefit of greater
development to Westminster and petitioners.

Furthermore, clear notice of the buffer area and
fence was given in petitioners' deeds and the recorded
plat. Westminster's sale of the buffer area, not the
Board's interpretation of the ordinance, resulied in the
contended claim which petitioners now assert. Under
the circumstances, the expressed intentions of the permit
for an extensive, composite privacy buffer must control.
Like the Board, we interpret the zoning ordinance as not
permitting additional gates in the fence, *309 even if it
restricts the use of land in the Sherborne subdivision in
this case.

3 1141 [15]
not permitted, this amounts to an unconstitutional taking
of their land by the Board. Petitioners raise this issue for
the first time on appeal to this Court, This Court has long
held that issues and theorics of a case not raised betow will

Petitioners finally assert that if gates are
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not be considered on appeal, see, e.g., Smith v. Bonney,
215 N.C. 183, 184-85. | S.E.2d 371, 371-72 (1939); Weil
v. Herring, 207 N.C. 6, 10, 175 S.E. 836, 838 (1934),
and this issue is not properly before this Court. In any
event, we do not consider the Board's interpretation of this
permit to be an unconstitutional “1aking” of petitioners'
private property since there was no imposition of new
conditions on petitioners’ use in this case, in that the Board
merely applied already-existing conditions. Further, this
permit was not imposed by a legislative or regulatory
body, but was requested and negotiated by the parties.
Here, Westminster voluntarily assumed these restrictions
as a compromise that allowed it to request a higher density
residential zoning. “ ‘[Olne who voluntarily proceeds
under a statute and claims benefits thereby conferred will
not be heard to question its constitutionality in order to
avoid its burdens.” ” Bailey v. State, 348 N.C. 130, 147,
500 8.E.2d 54, 64 (1998) (quoting Convent of Sisters of St.
Joseph v. City of Winston—-Salem, 243 N.C. 316, 324, 90
S.E.2d 879. 885 (1956)).

We conclude that the additional, individual access
gates sought by petitioners are not permitted under
conditional use zoning permit Z-664-92-PUD. The
Board has interpreted the existing conditions of the

permit consistently over lime,3 and we hold that
its interpretation is reasonable in light of all the
circumstances of this case. From the language of the
permit, as well as the surrounding facts and circumstances,
it is clear that gates, other than the one specified for the
sewer easement, are not permitted in the fence. In this case,
we are compelled to agree with intervenor/respondents
that “[glood fences make good neighbors.” Robert Frost,
Mending Wall, in The Poetry of Robert Frost 33, 33—
34 (Edward Connery Lathem ed., Holt, Rinehart and
Winston 1969) (1914). Thus, for the reasons discussed
above, the decision of the Court of Appeals is

*310 AFFIRMED.

Justice ORR dissenting.

The bottom line of the majority opinion is, in effect, to
totalty deprive a property owner **642 of access 1o a
portion of that owner's land despite the fact that the owner
continues to pay taxes on and be liable for that property.
In order to reach this result, the majority concludes
that a clearly ambiguous ordinance is not ambiguous
and that it is permissible for a term te have dilferent

3.A.C

meanings and application within the same ordinance
without the ordinance ever specifying that such is the case,
I conclude for the reasons set forth below that the Cary
ordinance in question does not prohibit the pelitioners
from putting a gate in the fence. Furthermore, even
though the constitutionality of this action by the Town of
Cary was not raised below, I disagree with the majority
that it is “not an unconstitutional taking.” T therefore
respectfully dissent from this unwarranted disregard for
private property rights.

The majority holds that the term “fence” in the
conditional use ordinance has a meaning different
from the meaning in the Cary ordinance and in
the language of Z-664-92-PUD itself. However, such
reasoning is contrary to an established canon of statutory
interpretation, which also applies to the interpretation
of municipal ordinances. See Woodhouse v. Board of
Comnt'rs of Nags Head, 299 N.C. 211, 225, 261 S.E.2d
882, 891 (i1980). The rules of statutory interpretation
require statutes to be “construed as a whole, and not by
the wording of any particular section or part.” McLeod
v. Board of Comm'rs of Carthage, 148 N.C. 77, 85, 6l
3.E. 605, 607 (1908). Thus, words that carry a specific
definition in one part of a statute are presumed to carry
that same definition in all other parts. As the intervenor
concedes, the conditional use permit is part of the Cary
ordinance. Therefore, unless the language expressly states
otherwise, we must presume that the application of the
definition of “fence” in the conditional use ordinance is
consistent with its definition in the Cary ordinance. If you
can have a gate in your fence under the Cary ordinance
in other situations, then you can have one under these
facts unless something to the contrary specifically states
otherwise.

Following this canon of statutory interpretation, the
term “fence” in the ordinance must include gates. The
term “fence” as used throughout the Cary ordinance
indicates the Town's intent 1o allow gates. For example,
the ordinance requires solid fences around play areas
at day-care homes. Cary, N.C., Unified Development
Ordinance *311 §§ 13.1.7, 13.1.8 (1992). These sections
do not mention gates. However, gates must be included
in the term * fence”; otherwise, children would have to be
dropped over the fence in order to access the playground.

Language included in the Cary ordinance after Z-664-92
PUD was passed also provides insight on the definition of
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fence. The ordinance now provides that “[n]o sign or logo
shall be permitted to be located on a fence.” Cary, N.C,,
Unified Development Ordinance § 13.1.10¢d) (1992). This
language does not specifically prohibit signs and logos
on gates, but the drafters clearly intended to do so. Any
other interpretation would result in allowing signs and
logos on gates but not on fences. The language of these
two sections indicates that the term fence in the Cary
ordinance includes gates installed within a fence. Because
we must construe statutes as a whole and because the
conditional use permit is part of the Cary ordinance,
we must assume that the term “fence” as used in Z-
664--92-PUD is defined consistent with that term's usage
throughout the general zoning ordinance.

Aside from this established canon of statutory
interpretation, the language of the conditional use
ordinance itself indicates Cary's specific intent to define
terms in the conditional use ordinance consistently with
the zoning ordinance. The conditional use ordinance
refers to at least one definition in the Cary ordinance,
providing that trees in the undisturbed buffer area should
be of the “type ‘A’ buffer standard.” Reference to a
“type ‘A’ buffer standard™ is hopelessly unclear unless it
was meant to carry the same meaning as those terms in
the town ordinance. Thus, since Cary meant to use that
term consistently, it follows that, absent language to the
contrary, Cary intended to use “fence” consistently as
well,

The assumption that terms carry the same meaning in
the Cary ordinance and the conditional use ordinance
can, however, be overcome by a clear indication that the
terms **643 were meant to have different meanings. That
simply was not done in this case. The intervenors argue
that the langunage of Z-664-92-PUD clearly indicates an
intent to use a definition of fence that does not include
gates. I disagree. The intervenors contend that because
the land is an “undisturbed buffer,” it should not be
accessible. However, the text of Z-664-92-PUD indicates
that the Town anticipated access to the buffer zone. Z-
664-92-PUD requires the fence to be maintained and trees
to be planted and replaced if necessary. Planting trees and
maintaining a fence require people to walk in the buffer
zone, thus showing that the Town anucipated some access
to the buffer zone.

*312 Furthermore, after Z-664-92-PUD was passed,
Cary defined * undisturbed buffer™ as a “unit of land

3.A.C

containing sufficient quality and quantily of vegetation
to meet the requirements of Chapter 14, Part 1 of this
Ordinance. Such buffer shall not be graded, nor shall
any development occur within such buffer.” Cary, N.C.,
Unified Development Ordinance § 2.1.4 (1992). Therefore,
“undisturbed buifer” means that the land may not be
graded, or developed, but it does not mean that access to
the land is prohibited.

The intervenors contend that the conditional
ordinance requires the fence to preserve “continuity”
and that a fence with gates is not continuous. However,
“continuity” refers to the requirement that the fence
connect at each end to already existing fences. They also
argue that the fence must be the “same architecturally”
as the Preston Woods fence and that because the Preston
Woods fence has no gates, neither may the petitioners'
fence. However, the installation of gates does not prevent
a fence from being the same architecturally. In fact, the
gates at issue in this case are made of the same materials,
are the same size, and are thus identical architecturally to
the rest of the fence.

use

The intervenors further contend that since Z-664-92-
PUD specifies one gate, additional gates are excluded.
They argue the canon of expressio unius est exclusio
“to express or include one thing implies the
exclusion of the other,” Black's Law Dictionary 602 (7th
ed.1999}—but this canon applies only when the thing
mentioned and the thing excluded are sufficiently similar
to warrant the inference. The gate mentioned in the
ordinance is for city sewer access and was required,
while the gates at issue here are for private use and are
optional. The gates at issue in this case differ too much
from the sewer gates to apply the canon of expressio
unins est exclusio alterius. Instead of prohibiting other
gates, T believe specifying one gate indicates that gales
are permissible. Had the Town intended to prohibit other
gates, it could have easily done so by providing the
appropriate language.

alterius

Finally, this Court has held that *“ ‘[z]oning regulations are
in derogation of common law rights and they cannot be
construed to include or exclude by implication that which
is not clearly their express terms.” ” Yancey v. Heafner,
268 N.C. 263, 206, 150 S.E.2d 440, 443 (1966) (quoting
1 E.C. Yokley, Zoning Law and Practice § 184 (2d. ed.
Supp.1962)). Becauvse Z-664-92-PUD does not expressly
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prohibit gates, we cannot imply such a restriction, nor can
we guess at what was intended.

*313 While the majority quotes Robert Frost that
“[glood fences make good neighbors,” T fail to see how a
solid, seven-foot tall, weoden fence with no gates or other
means of access to the owner's property on the other side
(short of pole-vaulting over the fence) is very neighborly.
Perhaps the property owners from Sherborne subdivision
can drive around to Harmony Hill subdivision, stop in
front of their neighbors' homes and gaze longingly at the
fifty-foot strip of their property to which they have no

Footnotes

3.A.C

access. Maybce cven on a good day, they will be invited to
walk across their neighbor's backyard to actually stand on
the property they own. Under the majority's view, that is
their only hope.

Justice BUTTERFIELD joins in this dissenting opinion.
Al Citations

354 N.C. 298, 554 5.E.2d 634

1 The Cary Zoning Ordinance now states that “[n]o buffer in a residential subdivision shall be wholly owned (in fee simple

absolute) by the owner of an individual residential building lot zoned for single family uses. The buffers shall be owned by
or be under the control of a homeowner's association or be owned outright or under an easement by a third parly or the
property rights shall be otherwise divided so that the property owner does not directly own the right to remove, modify or
damage the buffer.” Cary, N.C., Unified Development Ordinance § 14.1.5(0) (1995). This requirement was not in effect
at the time conditional use permit Z-664-92—-PUD was approved.

Of the eighteen lots that do not contain a portion of the buffer, eight are equal in size or smaller than the Evanses’ lot
discounting the buffer, and sixteen are equal in size or smaller than the Naiks' lot discounting the buffer.

In May 1997, a gate was added to the fence between the Harmony Hills neighborhood and the Providence Commons
subdivision. The Town determined that, under the Z-664-92-PUD conditions, addilional gates were not permitied.
Providence Commons residents did not appeal this determination. Instead, an application to amend the zoning conditions

was submilted to the Cary Town Council. The application was later withdrawn.

End of Decument

© 2018 Thomson Reuters. No claim to original U.S. Governiment Works,
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275 N.C. 250
Supreme Court of North Carolina.

STATE of North Carolina ex rel. UTILITIES

COMMISSION, and Carolina Power

& Light Company and Acme Electric
Corporation and Acme Electric Corporation

of Lumberton, North Carolina, Appellees,
v.
LUMBEE RIVER ELECTRIC

MEMBERSHIP CORPORATION, Appellant.

No. 17.
I
April 9, 1969.
Synopsis
Nonprofit  electric membership corporation  filed

complaint against public utility corporation. The Utilities
Commission dismissed complaint, and plaintiff appealed.
The Court of Appeals, 3 N.C.App. 318, 164 S.E.2d 895,
affirmed and plaintiff appealed. The Supreme Court,
Lake, J., held that where locatien of customer's premises
was not wholly within 300 feet of any line of any electric
supplier and was not partially within 300 feet of lines
of two or more electric suppliers, customer had right to
choose public utility corporation as its supplier rather
than nonprofit electric membership corporation which
had previously had a single-phase power line within 300
feet of 4 portion of the premises that required three-phase
line though membership corporation could reach plant by
extension of lines substantially shorter than could public
utility,

Affirmed.

West Headnotes (14)

1] Electricity
= Service Areas;Competition
Public Utilities
w= Certificates, permits. and franchises
Absent valid grant of such right by statute or
by an administrative order issued pursuant to
statutory authority and absent valid contract

12

131

4]

151

3.A.C

with its competitor or with person to be
served, a supplier of electric power, or
other public utility service, has no territorial
monopoly or other right to prevent its
competitor from serving anyone who desires
the competitor to do so.

3 Cases that cite this headnote

Electricity
@~ Cooperatives and associations

Except as restricted by contract, electric
membership corporations and public utility
companies supplying electricity are free
to compete in rural arcas of the state
notwithstanding fact that such competition
may result in substantial duplication of
electric power lines and other facilities. G.S. §§
62-110.2(b) (5), 117-1 et seq.

2 Cases that cite this headnote

Public Utilities
&= Constitutional and statutory provisions

Police power of state is broad enough to
include a statute providing that a public
utility company, desiting to serve a new
area, must obtain from utilities commission
a certificate that public convenience and
necessity requires proposed extension of its
distribution facilities,
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Electricity

= Regulation in general;statutes and
ordinances

Utilities commission is a creature of

Legislature and has no authority 1o restrict
competition between suppliers of electricity,
excepl in so far as that authority has been
conferred upon it by statute.
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16}

17l

[8}

191

Utilities commission may not, by rule or
order, forbid exercise of a right expressly

conferred by statute.

Cases that cite this headnote

States
#= Police power

Legislative body is under no compulsion to
exercise police power of state to its fullest
extent or 10 exercise it in a manner which the
courts or an administrative agency may deem
wise or best suited to public welfare.

1 Cases that cite this headnote

Constitutional Law
&= Public utilities

It is for Legislature and not for court or
utilities commission to determine whether
policy of free competition between suppliers
of electric power or policy of territorial
monopoly or an intermediate policy is in the
public interest,

2 Cases that cite this headnote

Electricity

4= Scrvice Areas;Compelition

If the Legisiature has enacted a statuie
declaring right of a supplier of electricity to
serve, notwithstanding availability of service
of another supplier closer to customer, neither
court nor utilities commission may forbid
service by such supplier merely because it
will necessitate an uneconomic or unsightly
duplication of transmission or distribution
lines.

5 Cases that cite this headnote

Electricity
= Service Areas;Competition

It is plant of customer and not tract on which
plant is located that constitutes “premises”
within meaning of statute giving every electric
supplier the right to serve all premises being
served by il. G.S.§62-110.2(a) (1). (b) (1. 3-5).

- 275 N.C. 250 {1969)

[10)

11j

112]

13

3.A.C

2 Cases that cite this headnote

Electricity
w= Cooperatives and associations

Where location of customer's premises was
not wholly within 300 feet of any line of
any electric supplier and was not partially
within 300 feet of lines of two or more electric
suppliers, customer had right to choose public
utility corporation as its supplier rather than
nonprofit electric membership corporation
which had previously had a single-phase
power line within 300 feet of a portion of the
premises that required three-phase line though
membership corporation could reach plant by
extension of lines substantially shorter than
could public utility. G.S. §§62-110.2(a) (1), (b)
(1, 3-5), (c), 1171 et seq.

1 Cases that cite this headnote

Statutes
@= (General and specific statutes

Statutes
= Earlier and later statutes

A section of a statute dealing with a
specific situation controls with respect to that
situation other sections which are general
in their application and specially treated
situation is regarded as an exception to
general provision, especially where specific
provision is the later enactment.

29 Cases that cite this headnote

Statutes

= Giving effect to statute or language;
construction as written
When section dealing with a specific matter is
clear and understandable on its face it requires
no construction and court is without power
to interpolate or superimpose conditions and
limitations.

31 Cases that cite this headnote

Constitutional Law
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#= Public utilities

It is for Legislature and not court or utilities
commission to determine whether a special
provision should be mude for regulation
of competition between electric membership
corporations and public utility companies
rendering electric service,

I Cases that cite this headnote

[14]  Electricity
= Cooperatives and associations

Where Legislature had made determination
as to regulation of competition between
electric membership corporations and public
utility companies rendering electric service, it
was unnecessary for utilities commission to
inquire into or delertnine general economic or
aesthetic effect and advisability of duplication
of electric membership corporation's line.

1 Cases that cite this hcadnote

*252  **665 Lumbee River Electric Membership
Corporation, hereinafter called Lumbee, instituted this
proceeding in the North Carolina Utilities Commission by
filing in a single document a complaint against Carolina
Power & Light Company, hereinafter called CP&L, and
an application for an assignment to Lumbee of a described
area in Robeson County as its electric service area. The
Utilities Commission entered its order separating the two
into independent proceedings and setling the complaint
against CP&L for hearing. Lumbee did not except to
that order, and all subsequent proceedings, including the
present appeal, have been and are upon the theory that
nothing but the complaint against CP&L is involved.
CP&L filed its answer thereto. Acme Electric Company,
hereinafter called Acme, was permitted by the Ultilities
Commission to intervene and filed its answer in support
of the position taken by CP&L.

The Utilities Commission heard no evidence, but, upon
facts *253 stipulated by the parties and admissions in the
pleadings, dismissed the complaint, Commissioners Eller
and McDevitt dissenting, Lumbce appealed to the Court
of Appeals which affirmed the order of the commission,

3.A.C

its opinion being reported in 3 N.C.App. 318. 164 S.E.2d
895, Brock, J., dissenting.

The material facts, summarized, are these;

Lumbee, a non-profit electric membership corporation,
organized pursuant to Ch, 117 of the General Stalutes,
supplies electric power to its members in Robeson County
and nearby areas. CP&L, a public utility corporation,
carries on for profit in Robeson County, and elsewhere
in North Carolina, the business of supplying electric
power to the public. Lumbee purchases substantially all
of its power at wholesale rates from CP&L and so is a
CP&L rate payer. Acme is a manufacturer of electrical
equipment. The Utilities Commission has not made any
assignment of territories in Robeson County to CP&L or
to Lumbee or to other suppliers as service areas pursuant
to G.S.s 62—110.2(c).

Acme, after negotiations with CP&L, acquired a tract of
36 acres in Robeson County on the east side of Highway
I—95 and the north side of U.S. Highway 74. At the
time of Acme's acquisition of this site, Lumbee owned
and operated a three-phase power line running along
U.S. Highway 74 and thence along and near to the west
boundary of Highway [—935, across from the site so
acquired by Acme, and also a single-phase line running
therefrom, across the highway right-of-way into and upon
the western portion of the land so **666 acquired by
Acme. The purpose and use of the single-phase line was
to supply electric power to a tenant house and two signs
all then located upon the site but subsequently removed
in the construction of Acme's plant. The single-phase line
was then removed by Lumbee at Acme's request, without
prejudice to any right of Lumbee to supply electricity to
the plant.

Acme conveyed a portion of the tract to its wholly owned
subsidiary. The subsidiary built thereon a large building,
which it then leased lo Acme for the operation therein by
Acme of its manufacturing business. The larger part of
this building lies within 300 feet of the former location of
Lumbee's single-phase line, but a portion of it is more than
300 feet from the former location of that line and all of it is
more than 300 feet from Lumbee's three-phase line west of
Highway 1-—95, that along U.S. Highway 74 being more
distant.

Acme contracted with CP&L to take all of s electnic
power at this plant from CP&L. Acme requires three-
phase electric service. *254 To serve Acme il was
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necessary for CP&L to construct 3.63 miles of new three-
phase line and to convert 0.6 miles of single-phase line
to three-phase line. Substantially all of this CP&L line
runs along U.S. Highway 74, just across the highway
from Lumbee's three-phase line. For Lumbee to serve the
Acme plant would require a relatively short extension of
its existing three-phase line across Highway I--95. The
point of connection of the CP&L line, so extended, with
the Acme plant is more than 300 feet from the former
location of Lumbee's single-phase line.

In its letter to Lumbee requesting the removal of the
single-phase line and advising Lumbee of Acme's contract
with CP&L, Acme stated that its reasons for desiring
service by CP&L were that it desired to be served by
a regulated public utility and that CP&L had been of
assistance to Acme in locating and selecting this site
for its plant. In its answer Acme alleged CP&L was
better qualified by experience and facilities to supply an
industrial plant such as Acme's than was Lumbee.

The complaint alleged, in substance, such of the above
facts as had occurred at the time it was filed. It also alleged
Lumbee was ready, able and willing to supply adequately
all the needs of the Acme plant for electric service, that
CP&L had begun the construction of its above mentioned
line and that it would be an unnecessary and economically
wasteful and unsightly construction. Lumbee prayed the
Utilities Commission (o restrain CP&L from further
construction of such facilities and from rendering service
to the Acme plant and to require CP& L to remove
the facilities which had then been constructed for that
purpose.

Lumbee moved for a temporary restraining order, which
was denied by the commission. The construction of the
line was completed by CP&L and it supplied electric
service over these facilities to the contractor constructing
the Acme plant. CP&L and Acme then moved to dismiss
the complaint as a matter of law upon the stipulated
facts and the pleadings. The commission first denied this
motion and then, upon reconsideration, allowed it.

The commission found as a fact: ‘Lumbee does not allege,
and counsel for Lumbec conceded that it does not propose
to show, that CP&L will not make a profit or earn a return
on the facilitics constructed by it to furnish electric service
to the Acme premises.” While this is not a fact stipulated, it
15 true that the complaint does not contain any allegation
with reference to this matter.

3.A.C

The commission concluded: ‘There is no question but
that, under G.S. s 62—110.2(b)(5), CP&L has the right
to provide electric service to the Acme plant or ‘premises’
in this case. * * * (W)hether *255 or not there may
be duplication, is not an issue in this proceeding, * * *
(E)ven if duplication should exist it would not deprive
the consumer of its statutory right to choose **667 its
electric supplier or deprive CP&L of its statutory right to
serve.’

Attorneys and Law Firms
Crisp, Twiggs & Wells, Raleigh, for appellant.

Edward B. Hipp, Commission Atty., and Larry G. Ford,
Associate Commission Atty., Raleigh, for North Carolina
Utilities Commission, appellee.

Sherwood H. Smith, Jr., Charles F. Rouse and W. Reid
Thompson, Raleigh, for Carolina Power & Light Co.,
appellee.

McLean & Stacy, Lumberton, for intervenor appellee.
Opinion
LAKE, Justice.

Acme desires to purchase from CP&L the electric power
it requires for the operation of its manufacturing plant.
CP&L desires to sell that power to Acme. They have
entered into a contract for such purchase and sale. We are
not required to determine whether Acme could compel an
unwilling CP&L to serve it.

Lumbee is a customer of CP&L. We are not, however,
presently required to determine whether, as such
customer, it may bring a proceeding before the Ultilities
Commission to prevent CP&L from constructing an
extension of CP& L's facilities on the theory that such
extension will be unprofitable and, therefore, may, at
some future date, make it necessary for CP&L. to charge
Lumbee rates higher than CP&L would otherwise need in
order to earn a fair return on the fair value of CP&L's total
plant. Lumbee does not proceed here upon that theory.
While it does not stipulate that CP&L will derive from its
service 1o Acme a fair return upeon that portion of its total
rate base attributable to such service, Lumbee does not
allege the contrary. It proceeds here upon the theory that
it. a3 a supplier of clectric power, has the exclusive right 10
serve Acme though Acme prefers another supplier.
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Again, we do not presently have before us the question
of Lumbee's right to have the Ulilities Commission assign
to Lumbee, as its exclusive service area, any territory
pursuant to G.8. s 62—110.2(c). That statute confers upon
the commission the authority, and imposes upon it the
duty, to make such assignments to electric membership
corporations, such as Lumbee, and to electric utility
companies, such as CP&L, of all territory outside the
corporate limits of municipalitics and more than 300 feet
from the lines of any such supplier. It provides that ‘in
order to avoid unnecessary duplication *256 of electric
facilities,” the commission shall, ‘as soon as practicable
after January 1, 1966, so assign all such territory ‘in
accordance with public convenience and necessity.” The
record before us shows that, despite the passage of
three years, there has been no such division of such
territory in Robeson County, either by agreement of the
suppliers or by order of the commission. Originally, in this
proceeding Lumbee combined its prayer for a restraining
order against CP&L with its application for an arder so
assigning to Lumbee the territory which includes the Acme
plant. However, Lumbee did not except to the order of
the commission which separated its application for such
assignment of territory from its complaint against CP&L.
Only the latter was heard by the commission and it alone
is now before us.

Thus, the question before us is whether Lumbee, as a
competitor of CP&L, has a right, in the absence of such
assignment of territory by the commission and in the
absence of any contract between Lumbee and CP&L
or between Lumbee and Acme, to an order by the
Utilities Commission forbidding CP&L to serve Acme in
accordance with Acme's request. Lumbee asserts that it is
entitled to the entry of such order solely because, at the
time Acme's initial need for service arose, Lumbee had in
operation a single-phase power line within 300 feet of a
portion of Acme's plant, and a three-phase line a short
distance further therefrom, whereas CP&L had to build
approximately four miles of line, substantially paraileling
and duplicating Lumbee's line, in order to reach the Acme
plant.

**668 [1] 121
such right by statute, or by an administrative order
issued pursuant to statutory authority, and in the absence
of a valid contract with its competitor or with the
person to be served, a supplier of clectric power, or
other public utility service. has no territorial monopoly.
or other right to prevent its competitor from serving

WESTLAW

In the absence of a valid grant of

3.A.C

anyone who desires the competitor to do so. In Blue
Ridge Electric Membership Corp. v. Duke Power Co.,
258 N.C, 278, 128 S.E.2d 405, this Court said, ‘Unless
compelled by some cogent reason, one seeking electric
service should not be denied the right to choose between
vendors.” In Pitt & Greene Electric Membership Corp.
v. Carolina Power & Light Co., 255 N.C. 258, 120
S.E.2d 749, and in Carolina Power and Light Co. v.
Johnston County Electric Membership Corp., 211 N.C.
717, 192 S.E. 105, this Court recognized that, except as
restricted by contract, electric membership corporations
and public utility companies supplying electricity are free
to compete in the rural areas of this State, notwithstanding
the fact that such competition may result in substantial
dupulication of electric power lines and other facilities.

*257 [3] 4] It is well settled, that the police power
the State is broad enough to include a statute providing
that a public utility company, desiring to serve a new
area, must obtain from the Utilities Commission a
certificate that public convenience and necessity requires
the proposed extension of its distribution facilities.
It is, however, equally well settled thai the Ulilities
Commission is a creature of the Legislature and has
no authority to restrict competition between suppliers
of electricity, except insofar as that authority has been
conferred upon it by statute. State of North Carolina ex
rel. Utilities Comm. v. Thurston Motor Lines, 240 N.C.
166, 81 S.E.2d 404; North Carolina Ultilities Comm. v.
Atlantic Greyhound Corp., 224 N.C. 293, 29 §.E.2d 909.

IS (6] [7] [8] Obviously, the commission may no
its rule or order, forbid the exercise of a right expressly
conferred by statute. See North Carolina Utilities Comm.
v. Atlantic Coast Line R.R. Co., 224 N.C. 283,29 S.E.2d
912. The legislative body is under no compulsion to
exercise the police power of the State to its fullest extent,
or to exercise it in a manner which the courts, or an
administrative agency, may deem wise or best suited to
the public welfare. Zopf v. City of Wilmington, 273
N.C. 430, 160 S.E.2d 325; In re Markham, 259 N.C.
566, 131 S.E.2d 329. It is for the Legislature, not for
this Court or the Utilities Commission, to determine
whether the policy of free competition between suppliers
of electric power or the policy of lerritorial monopoly
or an intermediate policy is in the public interest. If
the Legislature has enacted a statute declaring the right
of a supplier of electricity 10 serve, noiwithstanding the
availability of the service of another supplier closer 1o the

of

1, by
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customer, ncither this Court nor the Utilitics Commission
muy forbid service by such supplier merely because it
will necessitate an uneconomic or unsightly duplication
of transmission or distribution lines. In such event, it
is immaterial whether the Legislature has imposed upon
such supplier a correlative duly to serve.

In the light of these principles, we turn, to G.S. s 62—
110.2, enacted in 1965, prior to which time there was no
restraint upon competition in rural areas between electric
membership corporations and public utility suppliers of
electric power except as established by contract. Pitt &
Greene Electric Membership Corp. v. Carolina Power &
Light Co., supra.

The former absence of statutory provisions restricting
competition between electric membership corporations
and public utility suppliers of electric power gave rise
to many contracts between these two types of suppliers
designed to fix their respective territorial rights, which
contracts, in turn, gave rise to much litigation. **669 See
Blue Ridge Electric Membership Corp. v. Duke Power
Co., supra. In the hope of putting an *258 end 1o or
reducing this turmoil, the 1965 Legislature enacted G.S.
s 62-—110.2, the language of which was the result of
collaboration and agreement between the two types of
suppliers.

Subsequent (c) of this statute provides for the assighment
of territory by the commission above mentioned.
Subsection (b) of this statute sets forth in ten numbered
paragraphs specific rules governing the right of suppliers
to serve in situations there described. Provisions pertinent
to this appeal are as follows:

(b} Tn areas outside of municipalities, electric suppliers
shall have rights and be subject to restrictions as follows:

‘(1) Every electric supplier shall have the right to serve all
prentises being served by it, or to which any of its facilities
for service are attached, on April 20, 1965.

(2) Every electric supplier shall have the right, subject
to subdivision (4) of this subsection, to serve all premises
initially requiring clectric service after April 20, 1965
which are locate wholly within 300 feet of such electric
supplier’s lines as such lines exist on April 20, 1965,
except premises which, on said date. are being served
by another electric supplier or to which any of another
clectric supplier's lacilities for service are attached.

3.A.C

‘(3) Every electric supplier shall have the right, subject
to subdivision (4) of this subsection, to serve all premises
initially requiring electric service after April 20, 1965
which are located wholly within 300 feet of lines that such
electric supplier constructs after April 20, 1965 to serve
consumers that it has the right to serve, except premises
located wholly within a service area assigned to another
electric supplier pursuant to subsection (c) hereof.

Y4) Any premises initially requiring electric service after
April 20, 1965, which are located wholly or partially
within 300 fect of the lines of one electric supplier and also
wholly or partially within 300 feet of the lines of another
electric supplier, as each of such supplier's lines exist on
April 20, 1965, or as extended to serve consumers that the
supplier has the right to serve, may be served by such one
of said electric suppliers which the consumer chooses, and
any electric supplier not so chosen by the consumer shall
not thereafter furnish service to such premises.

(5) Any premises initially requiring electric service after
April 20, 1965 which are not located wholly within 300
*259 feet of the lines of any electric supplier and are not
located partially within 300 feet of the lines of two or more
electric suppliers may be served by any electric supplier
which the consumer chooses, unless such premises are
located wholly or partially within an area assigned to an
electric supplier pursuant to subsection (c) hereof, and any
electric supplier not so chosen by the consumer shall not
thereafter furnish service to such premises.

‘(10) No electric supplier shall furnish electric service
to any premises in this State outside the limits of any
incorporated city or town except as permitted by this
section * * *’

191 Subsection (a)(1) of this statute defines ‘premises’
to mean ‘the building, structure, or facility to which
electricily is being or is (o be furnished,” subject to a
proviso not presently material. Conseguently, it 1s the
plant of Acme, and not the tract upon which it 1s located,
which constitutes the ‘premises’ here invoived, as that
term is used in subsection (b). Thus, paragraph (1) of
subscction (b), **670 above quoted, does not confer
upon Lumbee the right to serve the Acme plant by reason
of Lumbee's former service to the residence and the electric
signs previously located on this tract. For the same reason,
the ‘premises’ here involved are locaied partially bui not
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wholly within 300 lcet of where Lumbee's single-phase line
was when Acme's initial need for electric service arose.
Consequently, the right of CP&L to construct its line here
in question and to serve the Acme plant is governed by
paragraphs (3), (4) and (5), above quoted.

CP&L's right, if any, under paragraphs (3) and (4) of
subsection (b), to serve Acme arises by reason of its
extension of its lines after April 20, 1965, for the purpose
of serving Acme and, therefore, depends upon the right
of CP&L to extend its lines for that purpose. Thus, the
controlling provision of the statute is paragraph (5).

[10] At the time this proceeding was commenced, and
prior thereto, the location of the Acme plant was not
wholly within 300 feet of any line of any electric supplier,
nor was it partially within 300 feet of the lines of two
or more electric suppliers. As of that time, paragraph (5)
of subsection (b) of the statute plainly and unequivocally
established the right of Acme to choose CP&L as its
supplier and the right of CP&L to serve this plant if Acme
so chose it. Acme did so choose. Thus, the line constructed
to the plant by CP&L *260 after April 20, 1965 was
constructed to serve a consumer CP&L had the right to
serve. This brought paragraphs (3) and (4) of subsection
(b) of the statute into operation. Since the statute expressly
conferred upon CP&L the right to serve this plant, the
Utilities Commission was not authorized to forbid CP&L
to do so merely because Lumbee desired to perform the
service and could reach the plant by an extension of its
lines substantially shorter than the lines requires to be built
by CP&L.

Woe express ne opinion as to the authority of the Utilities
Commission, on its own motion or upon complaint, to
forbid construction by a public utility company for the
purpose of serving a customer located similarly to Acme
upon an allegation and a showing that such construction
would be so wasteful of that supplier's own financial
resources as to endanger its future capacity to serve
adequately at reasonable rates. Lumbee does not allege
such a situation.

(LR} [12] Lumbee contends that since the Act of
1965 inserted G.S. s 62—110.2 into the chapter of the
General Statutes relating to the regulation of public utility
companics, this statute must be read in connection with
other provisions of that chapter and. consequently. the
powers conferred upon the commission by those other
scctions apply also to the specific situations dealt wiath

3.A.C

in G.S. s 62—110.2. Tt is a well established principle
of statutory construction that a section of a statute
dealing with a specific situation controls, with respect
to that situation, other sections which are general in
their application. State ex rel. Utilities Commission v,
Carolina Coach Co., 236 N.C. 583, 73 S.E.2d 562. In
such situation the specially treated situation is regarded
as an exception to the general provision. Young v, Davis,
182 N.C. 200, 108 S.E. 630. This rule of construction is
especially applicable where the specific provision is the
later enactment. National Food Stores v. North Carolina
Board of Alcoholic Control, 268 N.C. 624, 151 S.E.2d
582. It is true, as contended by Lumbee, that when
statutes ‘deal with the same subject matter, they must be
construed in Pari materia and harmonized to give effect
to each.” Becker County Sand & Gravel Co. v. Taylor,
260 N.C. 617, 153 §.E.2d 19. When, however, the section
dealing with a specific matter is clear and understandable
on its face, it requires no construction. State Highway
Commission v. Hemphill, 269 N.C. 535, 153 S.E.2d 22;
Davis v. North Carolina Granite Corporation, 259 N.C.
672, 131 S.E.2d 335; State ex rel. Long v. Smitherman,
251 N.C. 682, t11 S.E.2d 834. in such case, ‘the Court
is **671 without power (o interpolate or superimpose
conditions and limitations which the statutory exception
does not of itself contain.” North Carolina Board of
Architecture v, Lee, 264 N.C. 602, 142 S.E.2d 643.

*261 [13] |14] Itis for the Legislature, not the Court
or the Utilities Commission, to determine whether a
special provision should be made for the regulation of
competition between electric membership corporations
and public utility companies rendering electric service.
Here, the Legislature has made that determination
in clear, unequivocal terms. Consequently, it was
unnecessary for the Utilities Commission to inquire into
or determine the general economic or esthetic effect
and advisability of the duplication of Lumbee's line by
CP& L. In view of the policy expressly declared by the
Legisiature, such determination by the commission would
have been immaterial. Consequently, the commission
properly dismissed the complaint without making such
inquiry.

Affirmed.
All Citations

275 N.C. 250, 166 S.E.2d 663
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113 N.C.App. 528
Court of Appeals of North Carolina.

Donald E. AYERS, D/B/
A Ayers Wood Yard, Petitioner,
v.
BOARD OF ADJUSTMENT FOR the TOWN
OF ROBERSONVILLE THROUGH Its
Chairperson Thelma ROBERSON, Respondent.

No. 9325C123.

|
Feb. 1, 1994.

Synopsis

Business owner, who used leased property to receive,
weigh, grade, temporarily store and ship timber, appealed
determination by municipal board of adjustment that his
use of property was in violation of zoning ordinance,
which manifested intent that district was to be free from
nonagricultural commercial operations. The Superior
Court, Martin County, Cy A, Grant, Jr., J., concluded
that owner's use of property was “forestry” permitted
under ordinance. Board of Adjustment appealed. The
Court of Appeals, Martin, I., held that “forestry” included
agricultural activities, not ancillary timber industry
activities, such as those in which owner engaged.

Reversed.

West Headnotes (7)

H] Zoning and Planning
¢= Certiorari

Zoning and Planning
&= Decisions of boards or officers in general

Zoning and Planning
&= Determination supported by evidence

For purposcs of superior court review of
decision of municipal board of adjustment,
which review is in nature of certiorari,
superior court sits as appellate court and may
review both sufficiency of evidence presented
to respondent and whether record reveals
error of taw. G.S. § 160A-388(e).

12]

131

4]

151

[6l

3.A.C

Cases that cite this headnote

Zoning and Planning
#= De novo review in general

In reviewing decision of municipal board of
adjustment for errors of law in application and
interpretation of zoning ordinance, superior
court applies de novo standard of review and
can freely substitute its judgment for that of
the board.

16 Cases that cite this headnote

Zoning and Planning
&= De novo review

In reviewing decision of superior court which
reviewed decision of municipal board of
adjustment with regard to questions of law
involving application and interpretation of
zoning ordinance, Court of Appeais applies
de novo standard of review and can freely
substitute its judgment for that of superior
court.

12 Cases that cite this hcadnote

Zoning and Planning
&= Tntention and purpose of enactling body

In determining meaning of zoning ordinance,
Court of Appeals attempts (o ascertain and
effectuate intent of legislative body.
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&= Meaning of Language

Unless term is defined specifically within
zoning ordinance in which it is referenced,
it should be assigned its plain and ordinary
meaning.
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When meaning of zoning
ordinance, interpretations that create absurd
or illogical results should be avoided.

determining

6 Cases that cite this headnote

171 Zoning and Planning

w= Agricultural uses, woodlands and rural
zoning
“Forestry,” as used in
zoning ordinance that
intent  that district be
nonagricultural  commercial  operations,
included development, management and
harvesting of forest or growing timber and did
not include ancillary timber industry activities
that were industrial in origin, including
transportation of timber to point at which
wood was converted to some type of useable

product.

municipal
manifested
free from

Cases that cite this headnote

**199  *528 In January of 1992, petitioner, Donald
Ayers began operating a business known as Ayers Wood
Yard on a leased two acre parcel of land located
within the extraterritorial zoning jurisdiction of the Town
of Robersonville. The business serves as a temporary
destination for truckloads of cul timber. Upon arrival on
petitioner's property, the timber is unloaded, weighed, and
graded. The timber is thereafter reloaded onto trucks for
shipment to other locations.

**200 The property where petitioner operates his
business is zoned RA-20 Residential Agricultural District
pursuant to Article III, Section 4 of the Town
of Robersonville Extraterritorial Zoning Ordinance
{hereinafter “the ordinance”). The ordinance provides
that the Residential Agricultural District was

established as a district in which the
principal use of the land is for low
density residential and agricultural
purposes. This district is intended to
insure that residential development
outside the corporate limits and not
having access 1o public water service

3.A.C

and dependent upon septic tanks for
sewerage disposal will occur at a
low density in order to provide a
healthful environment.

*529 Among the property uses permitted in the

Residential Agricultural District are:

1. Single family dwellings

I~

. Two family dwellings
3. Schoois, colleges, kindergartens and day care centers

4. Farming, truck, gardening and nurseries

A

. Forestry

6. Kennels

)

. Wayside stands for the sale of agricultural products
on the same parcel where offered for sale

8. Churches
9. Home occupations
10. Single mobile homes

11. Uses and buildings customarily accessory to the
above permitted uses

12. Public utility transmission lines, pipes, poles, towers
13. Small profession or announcement signs

14. Renting of one (1) room provided no external
evidence of such is created.

Shortly after pelitioner began operation of his
business, a residential homeowner whose property
adjoins petitioner's property complained to the Zoning
Enforcement Officer about petitioner's use of the
property. Following this complaint, the Zoning
Enforeement Officer notified petitioner that his use of
the properly was in violation of the ordinance. Petitioner
appealed this determination to respondent Board of
Adjustment, contending that his use of the property is
within the definition of “forestry”, a use permitted by the
ordinance. Following a hearing, the Board of Adjustment
affirmed the decision of the Zoning Enforcement Officer.
In its order, respondent interpreted the word “lorestry™
to mean “[tlhe developing, caring for and management
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of forest: The management and harvesting of growing
timber.”

Petitioner filed a petition for & writ of certiorari in superior
court seeking review of the decision of the Board of
Adjustment. *530 After reviewing the record and hearing
the arguments of counsel, the superior court entered
an order finding inter alia that “ ‘forestry’ includes the
harvesting and transportation of timber to the first point
of processing; that is, the point at which the wood is
actually converted to some type of useable product.”
Based on this finding, the superior court concluded that
petitioner's use of the subject property is “forestry”,
permitted under the zoning ordinance, and entered an
order reversing the decision of the Board of Adjustment.
The Board of Adjustment appealed.

Attorneys and Law Firms

Bowen & Batchelor by J. Melvin Bowen and James R.
Batchelor, Jr., Williamston, for respondent-appellant.

Colombo, Kitchen & Johnson by Thomas H. Johnson, Ir_,
Greenville, for petitioner-appetlee.

Opinion
MARTIN, Judge.

{11 G.S. § 160A-388(¢) (Supp.1992) provides that every
decision of a municipal board of adjustment “shall be
subject to review by the superior court by proceedings in
the nature of certiorari.” In proceedings of this nature,
the superior court sits as an appellate court and may
review both the sufficiency of the evidence presented to
respondent and whether the record reveals an error of law.
Cuncrete Co. v. Board of Commissioners, 299 N.C. 620,
265 8.E.2d 379, refi'g denied, 300 N.C. 562,270 S.E.2d 106
(1980).

**201 In the present case, the questions before the
superior court were (1) what property uses are included
within the definition of “forestry™ as used in the ordinance
and (2) whether petitioner's use of the subject property
falls within that definition? It is undisputed that petitioner
uses the subject property to receive, weigh, grade,
temporarily store and ship cut timber. Thus. the only issue
we must decide, is whether the superior court committed
an error of law in interpreting and applying the ordinance.

3.A.C

21 B
Adjustment for errors of law in the application and
interpretation of a zoning ordinance, the superior court
applies a de novo standard of review and can freely
substitute its judgment for that of the board. Capricorn
Equity Corp. v. Town of Chapel Hill, 334 N.C. 132, 431
S.E.2d 183 (1993}). Similarly, in reviewing the judgment of
the superior court, this Court applies a de nove standard
of review in determining whether an error of law exists
and we may freely substitute *531 our judgment for
that of the superior court. /¢ Questions involving the
interpretation of ordinances are questions of law. Jd
Applying a de novo standard of review, we conclude that
the decision of the superior court is incorrect and that the
decision of respondent must be reinstated.

4 (51 el
ordinance, we attempt to ascertain and effectuate the
intent of the legislative body. Concrete Co., 299 N.C.
at 629, 265 SE.2d at 385 Unless a term is defined
specificaily within the ordinance in which it is referenced,
it should be assigned its plain and ordinary meaning.
Rice Associates v. Town of Weaverville Bd. of Adjust., 108
N.C.App. 346, 423 S.E.2d 519 (1992). In addition, we
avoid interpretations that create absurd or illogical results.
Pritchard v. Elizabeth City, 81 N.C.App. 543, 344 S.E.2d
821, disc. review denied, 318 N.C. 417, 349 S.E.2d 598
(1986).

[Tl With these principles in mind, we first turn to
the language of the ordinance at issue. The ordinance
specifically provides that its purpose is to establish “a
district in which the principal use of the land is for
low density residential and agricultural purposes.” The
enumerated uses which are permitted within the district,
though not exclusively residential and agricultural, are
uniformly non-industrial. On the whole, the language of
the ordinance, the title of the district it creates, and the
uses which it permits, manifest an intent that the district
be free from non-agricultural comimercial operations.

Respondent's definition of the term “forestry”. which
limits the activities included thereunder 1o the
development, management and harvesting of forest or
growing timber, is not inconsistent with the zone's
established residential and agricultural purposes. Rather,
this definition of “lorestry™ limits timber associated
activities to those which are strictly agricultural in nature.
It does not include ancillary timber industry activities

In reviewing a decision of the Board of

In determining the meaning of a zoning
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which are industrial in origin and which would detract
from the district's residential and agricultural purpose and
character.

Conversely, the expansive definition of “forestry” adopted
by the superior court which includes the transportation
of timber to the “point at which the wood is actually
converted to some type of useable product” would permit
uses which are clearly incompatible with the residential
and agricultural purposes of the district. For example,
under such a definition, industrial operations performing
*532 intermediate, but not final processing of timber,
would not be prohibited. Likewise, rail and truck depots,
larger than petitioner's, which receive, weigh, grade, store
and ship cut timber would be permitted to operate in
the Residential Agricultural District. Clearly, a definition
which would permit such operations does not effectuate
the manifest intent of the ordinance and would create an
illogical result.

We are also persuaded that the meaning respondent
assigned to the term “forestry” is its plain and ordinary
meaning. The American Heritage Dictionary defines
“forestry” as “(1) the science and art of cultivating,
maintaining and developing forest, (2) the management
of a forest land, and (3) a forest land.” Webster's
Third International Dictionary defines the term as “a
science of developing, caring for and cultivating forest:
The **202 management of growing timber.” Another
source relied upon by respondent in arriving at its
definition of “forestry” is The Terminology of Forest
Science and Technology, Practice and Products, which
defines “forestry” as “a profession embracing the science,
business and art of creating, conserving and managing
forest lands for the continuing use of their resources...,”

End of Document

3.A.C

None of these ordinary definitions of “forestry™ include
the transportation of cut timber to the “point at which
the wood is actually converted to some type of useable
product.” The only such definition of “forestry” with
which respondent was provided came from the testimony
of petitioner's expert witness. That an expert was required
to provide this meaning to the term, belies any contention
that this definition constitutes the term's plain and
ordinary meaning,.

Based on the foregoing analysis, we conclude that
respondent’s definition of “forestry” is correct because
it (1) effectuates the intent of the ordinance to establish
a district of residential and agricultural uses, (2) is
consistent with the term's plain and ordinary meaning,
and (3) avoids the illogical result of allowing intermediate
timber processing operations and transportation depots
in a district intended for low density residential and
agricultural purposes. Therefore, we hold that the
superior court erred as a matter of law by reversing
the Bourd of Adjustment’s conclusion that petitioner's
business is in violation of the ordinance because it is not
engaged in the development, management, harvesting, or
care of growing timber.

*533 For the foregoing reasons, the order of the
superior court 1s reversed and this case is remanded for
reinstatement of the decision of the Board of Adjustment.

Reversed.

JOHNSON and McCRODDEN, 1], concur.
All Citations

113 N.C. App. 528, 439 S.E.2d 199

© 2018 Thomson Reuters. No claim to original U.S. Government Works.
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91 N.C.App. 616
Court of Appeals of North Carolina.

STOKES COUNTY, Applicant,
v,

Donald H. PACK and Wife Jewel M. Pack;
William H. Johnson; Stephen Jessup; Don Lester;
James Harris; Peggy Nichols, Respondents.

In re Donald and Jewel PACK, Petitioners.

No. 88178C13.

I
Oct. 18, 1988.

Synopsis

Parties sought judicial review of decision of county
zoning board of adjustment that storage of any additional
vehicles on property owners' land would “enlarge”
or “extend” nonconforming use contrary to zoning
ordinance The Superior Court, Stokes County, Joseph
R. John, J., affirmed decision of Board, and partics
appealed. The Court of Appeals, Hedrck, C.J., held
that: (1) storage of additional vehicles on land which
property owners had already cleared for use in automobile
salvage operation before zoning ordinance was adopted
was not “enlargement” or “extension” of nenconforming
use contrary to ordinance's grandfather provisions, but
(2) property owners could not clear any additional land
and use it in salvage operation without impermissibly
“enlarging” or “extending” nonconforming use.

Reversed

West Headnotes (2)

1 Zoning and Planning
Increase in amount or intensity of use

Storage of additional vehicdles on  land
which property owners had already cleared
for use in automobile salvage operation
before adopted

was not “enfargement” or “extension” of

zoning ordinance was

3.A.C

“nonconforming use” contrary 1o ordinance's
grandfather provisions.

2 Cases that cite this headnote

[2] Zoning and Planning
Area of use

Property owners who had already cleared
land for use in automobile salvage operation
before zoning ordinance was adopted could
use such land in business, but could not
clear any additional land and use it in
salvage operation, without “enlarging” or
“extending”“nonconforming use” contrary to

ordinance's grandfather provisions.

1 Cases that cite this headnoie

**727 *616 The record before us di closes the
following: In 1979, petitioners bought a ten-acre tract of
land located in Stokes County. At that time, petitioners
inquired of county officials as to the zoning laws, and
they were told there were none in Stokes County. In
1980, petitioners began clearing part of the tract for a
garage and salvage business. In 1982, petitioners began
construction of a metal building to be used for automobile
repair. Petitoners started using the building at the end
of 1982 On 16 August 1982, the Stokes County Board
of Commussioners adopted an ordinance prowviding for
the zomng of Stokes County to become effecuve on
*617 | March 1983. This ordinance placed petitioners'
properly in a district which was zoned as residential and
agricultural and did not allow for the operation of a garage
and sa vage business. As of 1 March 1983 peutioners'
garage was in operation, and several cars which were to be
used for spare parts were already in place.

After the zoning ordinance was adopted, petitioners
continued with the operation of their business. On 28
August 1985, the Zoning Administrator of Stokes County,
C T. Lasley, sent petitioners the following letter

August 28, 1985

Mr. Donald Pack

4206 Garden Sueet

Ik
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Winston Salem, North Carolina
Dear Mr. Pack:

At the August 5, 1985 meeting of the Stokes County
Board of Commissioners your request to rezone five
(5) acres from R-A (Residential Agricultural) to M-2
(Heavy Manufacturing) was denied.

Therefore, the salvage yard that you have begun on
your property is in violation of the Stokes County
Zoning Ordinance. This violation must be corrected
with thirty (30) days from the date of this letter or
further legal steps will be taken to correct this situation.

If T can be of further assistance to you, please do not
hesitate to contact my office.
Sincerely,

s/C.T. Lasley
C.T. Lasley

Zoning Administrator

CTL/kdw

On 6 December 1985, C.T. Lasley obtained a criminal
summons against petitioner, Donald Pack, for the
violution of the Stokes County Ordinance and G.S. 14-4.
This case came before District Court Judge Jerry Cash
Martin on 9 January 1986, and petitioner was found “not
guilty not solely because the State of North Carolina
failed to prove that the alleged violalion was *618
willful but the finding of Not Guilty was based on other
factors, including but not limited to the Stokes County
Zoning Ordinance provision concerning the ‘Grandfather
Clause.”

On 18 July 1986, petitioner Donald Pack filed an
application with the Stokes County Zoning Board
of Adjustment appesling the Zoning Administrator's
decision of 28 August 1985. After a hearing on the matter,
the Board of Adjustment entered an order on 31 July 1986
which provided in pertinent part:

6. Decision of Zoning Enforcement Officer is.

( AFFIRMED

3.A.C

() REVERSED

{X) MODIFIED AS FOLLOWS: (1) No more than
twelve vehicles or parts **728 thereol shall be stored
on the property as a non-conforming use (section
70.1, Stokes County Zoning Ordinance), and these
vehicles and/or parts thereof must be contained in an
area of no more than 2400 square feet as defined by
the perimeter of all vehicles or parts thereof. (2) This
area shall be located in the open field south of garage
as signified by letter D on Zoning Enforcement
Officer Exhibit III (Blue Print Map) no closer than
fifty (50) feet from the garage,

Both parties petitioned the superior court for a writ
of certiorari. These petitions were both allowed. On 30
October 1987, an order was entered by Superior Court
Judge Joseph R. John affirming the decision of the
Stokes County Zoning Board of Adjustment. Petitioners
appealed, and respondent Stokes County cross-appealed.

Attorneys and Law Firms

Stover, Dellinger & Cromer by James L. Dellinger, Jr.,
and Anderson D. Cromer, King, for petiticners.

Womble, Carlyle, Sandridge & Rice by Roddey M. Ligon,
Jr., Winston-Salem, for respondents.

Opinion
HEDRICK, Chief Judge.

Article VII of the Zoning Ordinance of Stokes County
stales in pertinent part:

*619 General Provisions

Any use of a building or land which does not conform
to the use regulations, either at the effective date of this
ordinance, or as a result of subsequent amendments is
a non-conforming use. Non-conforming uses may be
continued, provided they conform to the provisions of
Artcle VII, Section 70.

Section 70. Continuing the Use of Non-Conforming Land

70.1 Extensions of Use. Non-Conforming uses of land
shall not hereafter be enlarged or extended in any
way,
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In the case of In Re Tadlock, 261 N.C. 120, 134 S E.2d
177 (1964), the appellants purchased a ten-acre tract of
land in 1957 and immediaiely began construction of a
trailer park. They planned to complete the development
in three stages, with each stage to encompass 25 units.
At the time that the Charlotte City Council passed a
zoning ordinance making the applicants' trailer park a
nonconforming use, actual construction was confined to
Area 1 of the development. There were 14 units in place,
and steps had been taken toward the installation of 11
more sites. Areas 2 and 3 had not been constructed, and
these areas were still in the planning stage of development.
The Board of Adjustment for the Charlotte Zoning Area
ruled that appellants could not “extend a non-conforming
use of land” by placing 11 additional units in Area 1 and
developing Areas 2 and 3. The superior court affirmed
the Board's action. Both the Board and the court based
their decision on a zoning ordinance which provided: “A
non-conforming open use of land shall not be enlarged
to cover more land than was occupied by that use when
it became non-conforming.” Our Supreme Court held
that under the evidence and the applicable rules of law,
the appellants were entitled to complete the installation
of the 11 additional units in Area 1. “(T)he criterion is
whether the nature of the incipient nonconforming use,
in the light of its character and adaptability to the use
of the entire parcel, manifestly implies an appropriation
of the entirety to such use prior to the adoption of the
restrictive ordinance.” fd. a1 124, 134 S.E.2d at 180, citing
C.J.S,, Vol. 101, *Zoning,” Sec. 192, p. 954. The Court
further held that “by planning the development in three
stages and conlining actual censtruction to Area 1 enly,
the applicants as to Areas 2 and 3 fall *620 within the
rule that planning a development alone is insufficient to
enlarge a nonconforming use.” Id at 125, 134 S.E.2d at
181.

{1} In the present case, the record discloses that at the
time that the zoning ordinance went into effect on 1
March 1983, petitioners had cleared approximately five
acres of their tracl. They were also operating a garage
and had several salvage vehicles in place. Since 1 March
1983, petitioners have continued to bring vehicles to their
property in order to operale the salvage yard. We hold
that under the evidence petitioners were certainly entitled
Lo complete their salvage yard on the five acres by adding
the additional vehicles. **729 The addition of salvage
vehicles in excess of the number in place on 1 March 1983
wus not an enlargement or extension of a nonconferming

3.A.C

use of land as is prohibited by Section 70 of the Zoning
Ordinance of Stokes County. but rather it was the mere
completion of a project which was partially finished when
the zoning regulations became effective,

[2] We further hold that the other five acres in petitioners'
ten-acre tract that were not cleared and partially in use
as of 1 March 1983 may not be utilized by petitioners
in their garage and salvage business. This would be a
nonconforming use and as such would viclate Section
70 of the Zoning Ordinance of Stokes County. Such
an enlargement lies within the discretion of the Stokes
County Board of Adjustment.

On cross-appeal, respondent Stokes County contends the
“Trial Court erred in denying Stokes County's Motion
to Dismiss the appeal of Mr. and Mrs. Pack to the
Zoning Board of Adjustment since the appeal was not
timely filed.” In its brief, respondent has failed to set out
the exception on which its argument is based, thereby
subjecting their appeal to dismissal. Rule 28(b)(5) of the
North Carolina Rules of Appeltate Procedure, in pertinent
part, siates:

Immediately following each
guestion shall be a reference to the
assignments of error and exceptions
pertinent to the question, identified
by their numbers and by the pages
at which they appear in the printed
record on appeal, or the transcript of
proceedings if one is filed pursuant
to Rule 9(c)(2). Exceptions not set
out in the appellant's brief, or in
support of which no reason or
argument is stated or authority

cited, will be taken as abandoned.

*621 Respondent's exceptions to the trial court's ruling
are deemed abandoned.

REVERSED.

ARNOLD and COZORT, JJ_, concur.
All Citations

91 N.C.App. 616,372 S.E.2d 726
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Stokes County v. Pack, 91 N.C.App. 616 (1988)
372 S.E.2d 726 - -

End of Document
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3.A.c

NORTH CAROLINA
CURRITUCK COUNTY

AFFIDAVIT OF S. EARL GRIFFIN
The undersigned being first duly sworn, deposes and says:
1. I am S. Earl Griffin and all information given hereunder is based upon my
personal knowledge.
2. I am a licensed practicing attorney in the Commonwealth of Virginia.
3. Since 1974 [ have been either a managing partner or managing member
of a successor L.L.C. which held title to real property in Currituck County

operated under the name of Hampton Lodge Campground. Said property

(BOA 19-02 Hampton Lodge Campground)

was purchased in three transactions and identified by Currituck County
property identification numbers: 0079-000-0001-0000, 0079-000-0002-
0000, 0079-000-0003-0000 and 0079-000-0004-0000 and consist of
four parcels containing 536.47 acres with a mailing address of 1631
Waterlily Road, Coinjock, North Carolina 27923.

4, At the time of my acquisitions, together with other partners, this reai

property was not subject to any zoning restrictions imposed by Currituck

County.
5. Since our acquisition, the property has been continuously operated as a

campground for the public in return for a fee for access to campsites and

Attachment: Attachment 2 re-scan Williams Mullen Submittal

amenities.
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10.

11.

The campsites have been occupied with tents, trailers, and recreational
vehicles (RVs).

Campers have been free to utilize the entire premises for their campsite
on a first come, first serve basis for any such use.

There has never been a limitation imposed on the number of the sites,
the tocation of the sites, nor occupancy by vehicles of any kind, or tents,
or simply sleeping bags and campfire sites.

Occupancy increases in the warm weather months of late spring through
the early fall; however, the campground has been used by campers every
operational day since our ownership.

There has never been platted, assigned lots.

The property has been continously listed with the Currituck County Tax
Office as a “campground.” Improvements made to the property include
adding two restrooms to the rec center, adding an entrance gate and
improvements made to the unpaved roadways. “H” row was added with
sixteen {16) pull-thru sites. Past assistant managers’ on-site residential
trailer has been removed and replaced with a double-wide trailer. The
former manager’s residence was a part of the campground and was

purchased from his estate upon his passing.

Page 2 of 3
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(BOA 19-02 Hampton Lodge Campground)
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12. During the course of any given year, hundreds of campsites have been
selected and used by for-pay customers throughout the entire acreage.
This the @L’Vb day of October, 2017.

S, ?,MM/QMV

S. EARL GRIFFIN

STATE OF VIRGINIA
CITY OF PORTSMOUTH

Sworn to and subscribed before me this 5!3(: day of, October, 2017.

Lt B

NOTARY PUBLIC”

My commission expires: 1-51-20 AD

Page 3 of 3

COMM. EXPIRES: JULY 31,20 <X
REGISTRATION NO. 217347
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3.A.C

STATE OF VIRGINIA
COUNTY OF M%L to-wit:
AFFIDAVIT OF LEWIS W. BRIDGFORTH

The undersigned being first duly sworn, disposes and says:

1. I am Lewis W. Bridgforth and all information given hereunder is based
upon my personal knowledge.

2. I am a retired physician having maintained a general practice in the
Commonwealth of Virginia.

3. Since 1974 I have been either a managing partner or managing member

of a successor L.L.C. which held title to real property in Currituck County

(BOA 19-02 Hampton Lodge Campground)

operated under the name of Hampton Lodge Campground. Said property
was purchased in three transactions and identified by Currituck County
property identification numbers: 0079-000-0001-0000, 0079-000-0002-
0000, 0079-000-0003-0000 and 0079-000-0004-0000 and consist of
four parcels containing 536.47 acres with a mailing address of 1631
Waterlily Road, Coinjock, North Carolina 27923.

4. At the time of my acquisitions, together with other partners, this real

property was not subject to any zoning restrictions imposed by Currituck

County.

Attachment: Attachment 2 re-scan Williams Mullen Submittal
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10.
11.

Since our acquisition, the property has been continuously operated as a
campground for the public in return for a fee for access to campsites and
amenities.

The campsites have been occupied with tents, trailers, and recreational
vehicles (RVs).

Campers have been free to utilize the entire premises for their campsite
on a first come, first serve basis for any such use.

There has never been a limitation imposed on the number of the sites,
the location of the sites, nor occupancy by vehicles of any kind, or tents,
or simply sleeping bags and campfire sites.

Occupancy increases in the warm weather months of late spring through
the early fall; however, the campground has been used by campers every
operational day since our ownership.

There has never been platted, assigned lots.

The property has been continuously listed with the Currituck County Tax
Office as a “campground.” Improvements made to the property include
adding two restrooms to the rec center, adding an entrance gate and
improvements made to the unpaved roadways. “H” row was added with
sixteen (16) pull-thru sites. Past assistant managers’ on-site residential

trailer has been removed and replaced with a double-wide trailer. The

Page 2 of 3
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former manager’s residence was a part of the campground and was
purchased from his estate upon his passing.
12. During the course of any given year, hundreds of campsites have been

selected and used by for-pay customers throughout the entire acreage.

This the l l% day of __{ EGE:EE A, 2017,

Lo, W forsll, forlR

LLEWIS W. BRIDGFORTH

STATE OF VIRgiNIA
COUNTY OF %,
[ th
Sworn to and subscribed before me this | day of _&1&4_, 2017.

NOTARY PUBLIC :t

My commission expires: O‘-\& 2020

SHERLENE A. VAUGHAN
NOTARY PUBLIC
Commonweaith of Virginia

Registration No. 229461
My Commission Expires 4-30-2020

Page 3 of 3
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STATE OF VIRGINIA
CITY OF CHESAPEAKE

AFFIDAVIT OF JOANN GAY

1. IamJoAnn Gay, residing at 521 Gerry Drive, Chesapeake, Virginia and all
information given hereunder is based upon personal knowledge.

2. I have been a patron of Hampton Lodge Campground for 38 years.

3. During these past 38 years, Hampton Lodge Campground has continuously
operated as an open space campground with rough camping allowing for tent sites and trailers to
be scattered throughout the campground along with numbered hook-up sites.

4. The entire property has always been used as a campground and associated
camping activities, including the parking of trailers, cars, trucks, boats, jet skis and recreational
vehicles.

This the 44, day of October, 2017.

JOANN GAY

STATE OF VIRGINIA
CITY OF CHESAPEAKE

Sworn to and subscribed before me this ﬂj __day of October, 2017.

Sl len). a\lﬁﬂ(M)

Notary Public

My commission expires: T-3/-As

PAMELAT. BEVLOR
MOTARY PUBLIC
COMMONWEALTH OF VIAGINIA
oMM myn, a2
DEGISTRANION NOL 217347

Page 1 of 1
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3.A.C

NORTH CAROLINA
CURRITUCK COUNTY

AFFIDAVIT OF DELORES MYERS

1. Iam Delores Myers and all information given hereunder is based upon my personal
knowledge.

2. Ihave resided at 1552 Waterlily Road, Church’s Island, Currituck County, North Carolina
which is located just outside the entrance gate of Hampton Lodge Campground for forty-
nine (49) years.

3. During the past forty-nine (49) years, Hampton Lodge Campground has continuously
operated as an open space campground with rough camping allowing for tent sites and
numbered hook-up sites for trailers.

4. Mr. Woodall’s home and barn were located at the southwest corner of the campground near
the inlet to the Inland Waterway. In 1970, Mr. Woodall dug a small pond on the Southeast

(BOA 19-02 Hampton Lodge Campground)

corner of Hampton Lodge, adjacent to my property but no camping was never permitted
beyond the boathouse of the Jamerson property.

5. The property has always been used as a campground with associated camping activities,
including the parking of trailers, cars, trucks, boats, jet skis and recreational vehicles at
camping sites and storage areas.

6. On special holidays and occasions if occupancy demand exceeded the available sites a no
vacancy sign was placed at the gate and camp store.

7. Over the years, there have been horseshoe pits, basketball goals, a softball field, a

shuffleboard court and a playground for outdoor youth activities. Other activities were

enjoyed throughout the campground especially on holiday weekends. In between 1970-
1974, the process of an inground pool was started and later filled in and the bulkhead and
piers were built for swimming and water activities.

8. Recently, the cedar tree area, as you enter the gate has been utilized in the last twenty (20)

years for holiday activities such as a Halloween Haunted Forest. In the last 6-10 years,

Attachment: Attachment 2 re-scan Williams Mullen Submittal

Hampton Lodge has used the Cedar Tree area for rough tent camping and twice a year for

the Star Gazing group for astronomy studies and rough trailer and tent camping.
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3.A.C

This the &Y dayof 44 W f 2018,

DELORES MYERS

NORTH CAROLINA
CURRITUCK COUNTY

(BOA 19-02 Hampton Lodge Campground)

Sworn to and subscribed before me this Dr«)‘/ day of ;0 PAN v+, 2018.
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3.A.C

NORTH CAROLINA
CURRITUCK COUNTY

AFFIDAVIT OF JACQUELINE MYERS

I am Jacqueline Myers and all information given hereunder is based upon my personal
knowledge.

I am the daughter of Delores Myers.

My address is 1548 Waterlily Road, Church’s Island, Currituck County, North Carolina
which is located just outside the entrance gate of Hampton Lodge Campground.

Between 1552 and 1548 Waterlily Road properties, I have lived outside of the Hampton
Lodge Campground for thirty-nine (39) years.

Living so close to the entrance of Hampton Lodge enabled me to be a visitor to the
campground almost daily when I was a child.

At the time we moved to 1552 Waterlily Road location, the property now known as
Hampton Lodge Campground was owned by Mr. Henry Woodal! (previous owner to Mr.
John Pappas and partners). I would visit Mr. Woodall and his wife whose house was
located at the southwest corner of the campground near the inlet to the Inland Waterway.
For many years, I was practically an every day visitor to the campground because the
management allowed my family the use of activity resources.

Since the time of my earliest memories, the entire property has been continuously operated
as an open space campground with rough camping for tent sites along with numbered hook-
up sites for trailers.

Since Mr. Woodall opened Hampton Lodge around 1970, it has been used as a campground
with camping activities, including the parking of trailers, cars, trucks, boats, jet skis and

recreational vehicles at individual sites as well as a storage area.

10. On special holidays and occasions if occupancy demand exceeded the available sites, a no

11.

vacancy sign was placed at the gate and camp store.

Over the years, there have been horseshoe pits, basketball goals, a sofiball field, a
shuffleboard court and a playground for outdoor youth activities. Other activities were
enjoyed throughout the campground especially on holiday weekends. Between 1970-1974
Hampton Lodge began the process of an inground pool but was later filled in. They chose

to bulkhead and build piers for swimming areas.
1

(BOA 19-02 Hampton Lodge Campground)
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3.A.C

Thisthe&t’\_-\ day of ﬁ%g;gkf ,2018.

)
S
(@]
>
3
NORTH CAROLINA 8
CURRITUCK COUNTY )
g
S
3
Sworn to and subscribed before me this a‘/‘?‘i\ day of /\) v &)57" , 2018. T
(o]
2
<
o)
Q
NOTARY PUBLIC ¢
My commission expires: /-Q% - Qoag ——SHRBTINEABOVE
NOTARY PUBLIC
North Caroia
My Commission Expires January 20, 2022
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3.Ad

Heeting Called to Order,

Forestry Program for the County,

Action Development, Inc, - Hampton
Lodge,

Amendments to the Zoning Ordinance,

Currituck, N, C,
March 20, 1973

The Board of County Commissioners met iln special session March 20
1973 at 7:30 p,m, at the Courthouse with the following members
present: H, D, Newbern, Jr., Chairman; H. 0. Capps; R, H, Ferrel
James M, Voliva; and Marvin Snowden, Also present were members
of the Planning Board: Jerry Hardesty, Chaivman; James H. Ferecbee
Jr.; and R, E, PFerrell,

The meeting was called to order.

Larry Lawrence, State Foreatry; John Lively, from the State Water
shed; and Reginald Gregory, Forest Ranger, appeared before the
Board at their request and informed the Board that if the County
elects to come under the Forestry program it will cost them $9426
for the first year and approximately $7402 the second year, The
total Budget for 1973-74 is $31,420 - the County'a part is $9426;
State's part is $21,994. It was explained that the County will b(
included in the State's Budget if they want to come under the
program, Also, it vas explained to the Board that the Copmission-
ers will recommend a minimum of three or more men for the Ranger':
job and the selection of one of the men will be made by the State

for the Ranger's job in the County,

(BOA 19-02 Hampton Lodge Campground)

The Board discussed the previous request of Action Development,
Inc. eub-division plat, The Board decided chat there would be no
approval until the necessary bond has been posted and all other
requirements and procedures of the sub~division and zoning
ordinances heve been complied with,
The Board of Commissioners previously held a public hearing on the
14th day of March, 1973 on the following:
1, Amending the zoning ordinance:

a. to include standards for planned unit developments

b, to imlude the criteria for designation of historic

districts.

2, Considering a petition by Coastland Corp, for rezoning of
certain properties cwned by them,
After a lengthy diacussion by the Board, the County Attorney
raised some question as to discretionary authority of the Board to

grant or deny special use permits. R. H. Ferrell moved that the

Attachment: Attachment 3 BOA 3201973 MINUTES

present zoning ordinance be amended to include gtandards for plan-
ned unit development, plus other new sections to the ordinance
and changes to some of the existing sections and that the zoning
map and ordinance book be updated, James M, Voliva seconded the
motion, Four of the five voted for amendments to the zoning

ordinance and the Chairman did not vote.
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Water & Sewer Feasibility Study.

Ellis Spake, Engineer from Moore-Gardner & Associatea, who
is under ceontract with the County of Currituck for a water
and sewer cost estimate and projected income feasibility
study, presented the feasibility study to handle the Ocean
Sands preject which could be expanded up the Beach in the
future, This report shows that the project i{s self-sufficient
and that it will be financed by the developer, plus a $2800
acreage fee paid to the County to provide distribution and
collection, The acreage fee will amount to $560,000,00
according to the study made, This meney is to be used for
the installation of water supply and the collection and treat-
ment of sewage, The distribution system within the project
will be responsibility and the expense of the developers for
the installation., This distribution system will be turned
over to the County for maintenance and operations., On file
is a copy of the study,
* * * *  *

Charlie Shaw, Attorney for Coastland Corp., requested that
Coastland property be rezoned from RA-20 to RA-8S with the
exception of Sections A,B, and C, which have been sold; and
that approval of SectionsDE,F, & G of the vevised sub-division
plats of Ocean Sands be a proved, subject to the grantin of
a gpecial use permit by the Commisaioners, Joe Porter, a
consultant Hr Ocean Sands, presented briefly the development
plat and concept of Ocean Sands development,

* ok ok Kk kR
Herbert Mullen, Attorney for Kabler-Riggs of Whalehead Club
Sub-Division, opposed the approval of the new revised plats
of Qcean Sands at this time until such time a suitable right-
of~way can be worked cut for all property; and it was his
understanding that the County when plans were made for devel-
opmeént that all adjeining sub-division plats would align as
to right-of-way; and requested that no action be taken by
the Board until this has been done,

* k ok k% ok
Gardner Gidley, Representative of Pine Island property,
stated that they have negotiated a temporary vight-of-way
with Ocean Sands provided that the County accepted the re~
vised plan of development of Ocean Sands and that they have
made the same offer to other developers, providing their plan
of develcpment is approved by the County; and it was their

understanding that the County wanted orderly development,

3.Ad

(BOA 19-02 Hampton Lodge Campground)

Attachment: Attachment_3 BOA 3201973 MINUTES
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Rezoning of Coastland Corp, Property
was Approved,

Special Use Permit Granted to Coast-
land Corp.

Revised Plat of Ocean Sands Sub-Div,
Sections D, E, F, & G Approved,

Endoreement of H,B, #585 & 416 -
Farmland Use Bi11.

L]
Attest: &! d 'é%d
Cle

3.Ad

whereas, the beauty, esthetic and open space were preserved.

Commissioner Snowden left the meeting due to an early morning

departure. After a discussicn concerning the request to approve

the rezoning of Coastland Corp, property, R, H, Ferrell moved

that the Board approve the rezoning of Coastland Corp. property

from RA-20 to RA-85, with the exception of Sections A, B, and C,

which have already been sold, H, O, Capps seconded the motiom;

James M, Voliva voted "No"., Marvin Snowden was absent. The

Chairman did not vote, The motion was carried,

After a discussion on the request for a apecial use permit for
Coastland Corp,, R, H, Ferrell moved that the County grant a
special use permit to Coastland Corp. to allow cluster deverlop=~
ment, H, 0, Capps seconded the motion, Marvin Snowden was

absent; James M. Voliva voted "No", The Chalrman did not vote,

The motion was carried,

The Board discussed the request of Coastland Corp. for approval .
the revised gsub-division plat of Oceen Sands Sections D, E, F, &
G, R. H, Ferrell moved that the Board approved the revised plat
of Ocean Sands Sub-Division Sections D, E, F, & G end that a 100
ft, right-of-way be indicated on the plat and align with adjoin-
ing property; and instructed that same be recorded in the Office
of the Register of Deeds, H. 0. Capps seconded the motion,

Marvin Snowden was absent; James M, Voliva voted "No", The

Chairman did not vote, The motion was carried,

R. H. Ferrell moved that the Board go on record endorsing H.B,

#585 and 416, which deal with the Farmland Use Tax Bill,

preferentisl tsx treatment for farmland, James M.Voliva seconded
the motfon and it was unanimously approved.
The meeting was adjourned,

(BOA 19-02 Hampton Lodge Campground)
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3.A.e

MINUTES

BOARD OF ADJUSTMENT ) " COUNTY OF CURRITUCK

NORTH CAROLINA

The Board of Adjustment met at a regular and duly advertised meet.ing at 8:00 P.M.
in the courthouse on October 29, 1975, with the following members present:

John Barnes, Robert Byrne, Robert Ballance, Tillie Powell, Paul Spry and Melvin
Phillips, alternate.

The Chairman called the meeting to order and announced a quorum. The Secretary
read the minutes of the previous meeting which were approved without change.
The Chairman declared the public hearing open.

75-7 W. C. Staples, Peachtree Beach-

The Secretary read a letter from Mr. E. C. Staples requesting a rehearing for presentat:

of additional evidence. The Code Enforcement Officer stated that the hearing had
been properly advertised and presented a schematic to scale of the block on Georgia
Bell Street on which the Staples' property is located.

Mr. E. C. Staples stated that he thought he would lose the lumber; that he considered
the porch part of the house; that his mother was paying for the house and the porch
addition; that she planned to be a full time resident, and in response to questions;
that he could not build a porch on the side which contained the living room as this
would violate the side setback restrictions; that placing the porch on the other

- side would not violate the ordinance, but would require entry through the bedrooms.

Mr. E. M. Sheffield stated he was a resident of Peachtree Beach; that Mr. Staples had

~ started the house in good faith; that he persomlly didn't know anything about the

zon:[ng ordinance. ;
i

. 75~8 Hampton Lodge Campground

The Code Enforcement Officer stated that this was a request for a conditional use
pe.rm.it _pro_perly submitted to the Board of Adjustment. :

Mr. Harvey Jamerson, resident mmger, represented the CAmpground He stated that he
wanted to upgrade twelve waterfront sites by the addition of septic tank systems to .
provide sewage disposal for those sites; that the sites already have water and

‘electrical connections; that Mr. Brown of the Health Department had examined the site

and felt there would be no problem; that this addition would enhance the quality of
the campground and increase its tax value.

M¥. John Flora, Engiheer discussed the systems to be installed and stated that he
did not have a scale drawing with him, but that the lots to be upgraded conform in
size to the requirements of the ordinance. e

No neighbors appeared to speak in support of or in opposition to the request.

.There being no other persons present desiring to speak before the Board, the Chairman

declared the public hearing closed and the Board proceeded at 9:00 P.M. to deliberate
the cases previously heard.

75-7 W. C. Staples, FINDINGS OF FACT AND DECISION

After careful consideration of the record and the evidence before it, the Board made
the following findings of fact:

-08 HAMPTON LODGE CAMPGROUND (BOA 19-02 Hampton Lodge Campground)

Attachment: Attachment 4 75
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a. The only new evidence submitted was the scale drawing submitted by the
Code Enforcement Officer which showed the building locations on Geo:gia
Bell Street.

After diécussion, Robert Byrne made a motion that in view of the fact that no
pertinent evidence had been submitted to justify a variance, that the Board

again deny the variance. Tillie Powell seconded. Paul Spry, Robert Ballance
and John Barnes voted aye. Vriance denied. " B oo

\75—8 Hampton Lodge Campground, FINDINGS OF FACT AND DECISION

After careful consideration of the record and the svidenoe beforo it, the Board
made the following findings of fact: : :

a. That Hampton Lodge Campground is a recreational campground.

b. That twelve existing campsites are to be upgraded by the addition of sewage
disposal.

c. That no plat of the sites exist but they do and will c:onform to the ordinanoe

' requirements. AR

d. That the Health Department indicates the land is suita.ble for septic tanks.

e. That property value will be improved by the addition._ :

After discussion, Tillie Powell made a motion to grant a conditional use permit
to upgrade the twelve waterfront' lots by addition of septic tank systems for
sewage disposal, provided that. ' _ . -

_a. A plat of the twelve sites be submitted to the code Enforcement Officer.

b. That the twelve sites be in conformity with the Zoning Ordinance. . :
( . c. That the septic tank systems be installed in accordanc.'e with the : £
v . regulations of the Health Department.

Paiil Spry seconded. John Barnes, Robert Byrne and Robert Ballance voted aye. s
Conditional use permit granted. . -

The Board reopened at 9:25. After discussion of member notification procedures,
on a motion of Tillie Powell, seconded by Robert Byrne and concu:red by all,
the Board adjournod at 9:35 P.M.

."-""- _‘ . ' ' ec.retary to tho Board

-08 HAMPTON LODGE CAMPGROUND (BOA 19-02 Hampton Lodge Campground)
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OFFICIAL USE ONLY:
Case Number:

ppeal Dare Fled
A I. t Gate Keeper:

pp icarion Amount Paid:
Contact Information
APPLICANT: PROPERTY OWNER:
Name: Williams Mullen - Tom Johnson Name: 85' and Sunny, LLC
Address: 301 Fayetteville Street, Suite 1700 Address: 9919 Stephen Decatur Highway

Raleigh, NC 27601 Ocean City, MD 21842

Telephone: 919-981-4006 Telephone: 410-213-1900
E-Mail Address: tjohnson@williamsmullen.com E-Mail Address:

LEGAL RELATIONSHIP OF APPLICANT TO PROPERTY OWNER: Attorney

Property Information
Physical Street Address: 1631 Waterlily Road, Coinjock, NC 27923

Location: Hampton Lodae Camparound

Parcel Identification Number(s): 0079000001000, 07900000020000, 07900000030000 & 007900000040000

Statement of Error or Improper Decision or Inte retation

| wish to appeal a: [ Decision or Interpretation O Notice of Violation

01 07 2019

The determination being dated

State the facts you are prepared to prove to the Board of Adjustment that should lead the board to conclude that the
decision of the administrator was made in error.

Please see attached.

Please include all related support materials with the application.

|, the undersigned, do certify that all of the information presented in this application is accurate to the best
of my knowledge, information, and belief. All information submitted and required as part of this
appli shall become public record

/7

Appeal Application
Page 5 of 7

Revised 7/1/2018

3.A0

ppeal Application (BOA 19-02 Hampton Lodge Campground)

Attachment: Attachment 6 A
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1.

December 19, 2018 email notice from Laurie B. LoCicero to Warren Eadus (Quible &
Associates, engineer to the Property Owner) regarding the “Hampton Lodge CAMA
submittal”.

The D “sheet
ting e ce,
could not be replaced on the groun
“modification of an acceptable non-conforming existing structure. ” The Planning
Director’s determination was erroneous as a matter of law. The Property is

p apri e nd, tion
8 eUn d ent
8.2.6.A(5) of the UDO, existing camp _ e
ch s onformity with respect to the number of
ca te 1, 2013.” The pier in question is not a

ite,

not
the pier in question would also not
land area. The pier itself is not a non

itted acces

As of the es crease the number of campsites

on the Property, its replacement sho  be itted as a matter of law.

January 7, 2019 letter from Laurie B. LoCicero to Owner (c/o Williams Mullen, attorney
to Owner).

facilities, swimming pool, pool house and
we se

Support of Application for Interpretation.

January 7, 2019 letter from Laurie B. LoCicero to Owner (c/o Williams Mullen, attorney
to Owner).

P ted as of
s

3.A.0

ppeal Application (BOA 19-02 Hampton Lodge Campground)

Attachment: Attachment 6 A
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| Submittal Checklist

3.A0

Staff will use the following checklist to determine the completeness of your application. Only complete

applications will be accepted.

ppea
Submittal Checklist

Date Received: 01/07/2019
Project Name: Hampton Lodae Cambaround

Applicant/Property Owner: 85'and Sunnv. LLC

Appeal Submittal Checklist

1 Com A application
Application fee ($500)

All related support materials/evidence.
2 hard ies of ALL documents

O A WDN

For Staff

Pre-application Conference (optional)
Pre-application Conference was held on

Comments

BOA Date:

1 PDF di of all plans AND documents (ex. Compact Disk — e-mail not acceptable)

and the following people were present:

NSNS

ppeal Application (BOA 19-02 Hampton Lodge Campground)

Attachment: Attachment 6 A

Appeal Application
Page 7 of 7

Revised 7/1/2018
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I Owner Verification

Iif the person who Is requesting the Board of Adjustment to take action on a particular plece of property is
not the owner of the property, or under contract to purchase, then the actual owner of the land must
complete this section. If the owner Is the appellant/application please do not complete this section.

Dear Sir or Madame:

| am the owner of the property located ot _1831 Waterlily Road, Coinjock, NC 27923

| hereby authorize Willlams Mullen - Thomas H. Johnson Jr. & Wyatt Booth

to appear with my consent before the Board of Adjustment In order to request an appeal or interpretation
at the above location. | authorize you to advertise and present this matter in my name as the owner of the

property.

Further, | hereby outhorize county officlals to enter my property for purposes of determining zoning
compliance.

If you have any questions, you may contact me at the following at the address, phone number, or email
address listed on t pplication.
Respectfully sours, M

Owner / Date
Sworn to and subscribed before me, this the day of jﬂda J'{ ,20./7.

4
ory Public

commission expires: _o2~/3 ~ 2032

AW,
\\\\1 W AL p ;l[’,’
wWoewinihn S

&
K AN 5§

I”I = 0?:"\

/ *ae® \
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Appeal Application
Page & of 7

Ravisad THI2018

ppeal Application (BOA 19-02 Hampton Lodge Campground)

Attachment: Attachment 6 A
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Board of Adjustment
Agenda Packet

April 11, 2019

Communication: County - Exhibit 1 (New Business)

Agenda

Page 1

Updated 4/8/2019 10:37 AM
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Currituck County Board of Adjustment

April 11, 2019

Call to Order - 7:00 PM
A) Oath of Office - Steven Craddock & Lynn Hicks
B) Announce Quorum Being Met
C) Approval of Agenda
D) Approval of Minutes for January 10, 2019

E) Ask for Disqualifications
Qld Business
New Business

A) BOA 19-02 Hampton Lodge Campground: Williams Mullen is appealing a Letter of
Interpretation dated January 7, 2019 on behalf of property owner 85" and Sunny, LLC
for a non-conforming campground located at 1631 Waterlily Road, Coinjock.

Announcements
Adjournment

Communication: County - Exhibit 1 (New Business)

Agenda Page 2

Updated 4/8/2019 10:37 AM
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1.D.A

CURRITUCK COUNTY
NORTH CAROLINA

January 10, 2019
Minutes — Regular Meeting of the Board of Adjustment

CALL TO ORDER

The Board of Adjustment Attorney, Ben Gallop, called the meeting to order at 7:00 PM. The
regular meeting of the Board of Adjustment was held in the boardroom at the Currituck County
Historic Courthouse - 153 Courthouse Road, Currituck, North Carolina.

Attendee Name Title Status Arrived
Matthew Battey Board Member Absent
Cathy Bontemps Board Member Present
Troy Breathwaite Board Member Present
Gregory Hammer Board Member Present
Thom Roddy Board Member Present
Cheri Elliott Clerk to the Board Present
Ben Gallop Board of Adjustment Attorney Present

A Announce Quorum Being Met

Mr. Gallop announced a quorum being met with four regular members present. There were
no alternates present at the meeting.

B Swearing In of New Members

Oaths of Office were completed prior to the meeting in the boardroom. Notary, Cheri C.
Elliott, swore in two new board members: Cathy Bontemps (term ends December 31, 2020)
appointed by the Board of Commissioners on August 6, 2018 and Thomas Roddy (filled an
unexpired term with ending date December 31, 2019) appointed by the Board of
Commissioners on March 5, 2018.

Communication: County - Exhibit 1 (New Business)

C Election of Chairs

Mr. Hammer nominated Troy Breathwaite for Chairman. There were no other nominations.
Mr. Hammer motioned for approval. Ms. Bontemps seconded the motion and the motion
carried unanimously.

Chairman Breathwaite asked for nominations for Vice-Chairman.

Cammuaniratinn: ROA Maatinn Minntae lanuans 10 2018 {Annraval Af Minotas far lanuam: A0 2040

Ms. Bontemps nominated Greg Hammer for Vice-Chairman. There were no other
nominations. Mr. Hammer motioned for approval. Mr. Roddy seconded the motion and the
motion carried unanimously.

Draft Minutes Page 1 Updated 3/13/2019 11:58 AM
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Currituck County Board of Adjustment January 1d. 2019

Mr. Gallop congratulated the new Chairman, Troy Breathwaite, and the new Vice-Chairman,
Greg Hammer.

D. Approval of Agenda

Vice-Chairman Hammer motioned to approve the Agenda for tonight's meeting. Ms.
Bontemps seconded the motion and the motion carried unanimously.

RESULT: APPROVED [UNANIMOUS] :
AYES: Cathy Bontemps, Board Member, Troy Breathwaite, Board Member, Gregory )

Hammer, Board Member, Thom Roddy, Board Member :
ABSENT: Matthew Battey, Board Member

APPROVAL OF MINUTES FOR NOVEMBER 9, 2017

Vice-Chairman Hammer motioned to approve the meeting minutes for November 9, 2017. Ms.
Bontemps seconded the motion and the motion carried unanimously.

Communication: County - Exhibit 1 (New Business)

RESULT: APPROVED [UNANIMOUS] .
AYES: Cathy Bontemps, Board Member, Troy Breathwaite, Board Member, Gregory

Hammer, Board Member, Thom Roddy, Board Member
ABSENT: Matthew Battey, Board Member

E. Board of Adjustment Minutes for November 9, 2017 :

OLD BUSINESS
Mr. Gallop informed the board he will resign as their attorney with tonight being his last meeting.
Mr. Gallop briefed the board on the pending lawsuit, Currituck County v. Currituck County

Board of Adjustment and Davis Street Holdings, LLC and asked to go into a closed session
o advise them.

Mr. Roddy motioned for a closed session with the Board of Adjustment Attorney to preserve
the Attorney-Client Privilege in Matters Entitled Currituck County v. Currituck County Board
of Adjustment and Davis Street Holdings, LLC, pursuant to G.S. 143-318.11(a)(3). Ms.
Bontemps seconded the motion and the motion carried unanimously.

e s mm

The closed session began at 7:10 PM in the in the conference room with Mr. Gallop taking
the minutes. The clerk to the board did not attend and remained in the boardroom during
the closed session. The board returned to the boardroom at 7:25 PM.

NEW BUSINESS

Mr. Gallop started the training session discussing variances and appeals. Some of the items ¢
explained were appeals from an enforcement action and a variance being an exceptional
remedy from a hardship. Mr. Gallop also discussed the four items necessary to have a founded
hardship and stressed the importance of the applicant having the burden of the proof. Voting
necessary was also explained: Variance 4/5 vote and simple majority for an appeal. Known
conflicts were explained: Having a fixed opinion, undisclosed ex parte communications and a
close relationship or financial relationship. Mr. Gallop gave reasons for the existence of the

Draft Minutes Page 2 Updated 3/13/2019 11:58 AM
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1.D.A
Currituck County Board of Adjustment January 10, 2019

Board of Adjustment; he said they have the added benefit of being appointed and not elected so
it helps to remove political misconceptions of their decisions. Evidence was explained with the
importance of expert testimony versus neighbor's opinions. Decisions must be made on facts.
Due process was explained with the difference between parities and public to limit the public
comment and remind them they are under oath. The public does not have the right to question;
only the parties are allowed to question the parties. Mr. Gallop also explained the benefit of
attorney's opening statements and said this will be a benefit to the board.

Chairman Breathwaite and Ms. Bontemps asked about the dialog amongst the board and
whether their discussion is held in front of the parties and the public. Mr. Gallop said board
members do openly discuss during the meeting and a closed session is rare.

Mr. Gallop further explained the procedures of the meeting: Letting the defendant present his
case first, procedures of getting the evidence and closing the evidentiary session. Also, the
board can vote to reopen the public hearing if necessary.

Mr. Gallop concluded his training session and wished the board luck. He said he may see them
again while representing a client at a future meeting.

ANNOUNCEMENTS
There were no annocuncements made.

ADJOURNMENT

Vice-Chairman Hammer motioned to adjourn the meeting. Ms. Bontemps seconded the motion
and the motion carried unanimously with the adjournment at 8:12 PM.,

Communication: County - Exhibit 1 (New Business)

Namemininntiac: BMAA BlAabivnea Blnuadan lamoam: dft AfAA A cccaccal af B8 ibe e Lo Bmaea - AN ARAN

Draft Minutes Page 3 Updated 3/13/2019 11:58 AM
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Currituck County
Agenda Item Summary Sheet

Agenda ID Number — (ID # 2436)

Agenda Item Title

BOA 19-02 Hampton Lodge Campground:

Brief Description of Agenda Item:

Williams Mullen is appealing a Letter of Interpretation dated January 7, 2019 on behalf of
property owner 85" and Sunny, LLC for a non-conforming campground located at 1631 Waterlily
Road, Coinjock.

Board Action Requested

Action

Person Submitting Agenda Item
Cheri Elliott, Assistant

Presenter of Agenda Item

Laurie LoCicero

Communication: County - Exhibit 1 (New Business)
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Currituck County

Planning and Community Development Department
Planning and Zoning Division

153 Courthouse Road, Suite 110

Currituck, North Carolina 27929

252-232-3055 FAX 252-232-3026

To: Board of Adjustment

From: Planning Staff

Date: April 3, 2019

Subject: BOA 19-02 Hampton Lodge Campground

Hampton Lodge Campground owner, 85° and Sunny, LLC is appealing the Planning and
Community Development Director's January 7, 2019 Letter of Determination. In August 2018,
85° and Sunny, LLC applied for a letter of interpretation for the four properties associated with
the Hampton Lodge Campground located at 1631 Waterlily Road (PINs 007900000010000,
07900000020000, 07900000030000, and 00790000004000; the “Subject Properties”). The
Unified Development Ordinance that became effective in January 2013 removed “campgrounds”
as a permitted use in any zoning district in the county and all exisithg campgrounds became
non-conforming uses.

In the letter of determination application, the property owner inquired about two specific issues:

1. What were the number of campsites that existed at Hampton Lodge
Campground ("Hampton Lodge”) in January 1, 2013, per Section 8.2.68 (1) of
the Currituck County Unified Development (“UDO")? Applicant requests a
determination that the number of campsites that existed on January 1, 2013
were at least the number of campsites that are shown on the Application’s
Major Site Plan Application (the "Site Plan”) submitted for review by Currituck
County on June 29, 2018.

2. Are the modifications to Hampton Lodge shown on the Applicant's Site Plan
permitted? Applicant requests a determination that the modification shown on
the Site Plan are permitted under Section 8.2.6A(5) of the UDO and do not
increase the nonconformity of Hampton Lodge with respect to the number of
campsites that existed on January 1, 2013.

The January 7, 2019 Letter of Determination established 234 campsites (recreational vehicle or
camper trailer sites) existing on January 1, 2013. This is based on County documentation and
records since 1967, including septic permits, building permits, land development approvals,
certain temporary use permits. Electrical and septic permits have been issued for 190
campsites since 1967. The number of tent sites for the campground was unable to be
determined because the historical documents concerning the subject property only illustrated
large areas designated for tent camping. No individual tent sites were delineated on historical
records. The January 2019 letter also states that “some of the modifications illustrated on the
Applicant’s proposed site plan are permitted.” No new structures or amenities can be
constructed, only modifications to existing structures shall be allowed.

The applicant is specifically appealing the following:

PB 19-02 Hampton Lodge Campground/85° and Sunny Appeal
Page 1 of 7

J.A.a
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Communication: County - Exhibit 1 (New Business)
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' 3.A.a

1. December 19, 2018 email notice from Laurie B. LoCicero to Warren Eadus (Quible &
Associates, engineer to the Property Owner} regarding “Hampton Lodge CAMA
submittal”.

a. Grounds for Appeal’ The Planning Director determined that “structure 8" on
“sheet 57, which is an existing pier on the Property that the Owner wished to
replace, could not be replaced on the grounds that the replacement would not be
“modification of an acceptable non-conforming existing structure.” The Planning
Directors determination was erroneous as a matter of law. The Property is
presently a private campground, which is non-conforming use under Section
8.2.6 of the UDO. As provided in Section 8.2.6.A(5) of the UDO, existing
campgrounds may be modified “provided the changes do not increase the non-
conformity with respect to the number of campsites that existed on January 1,
2013. The pier in guestions is not a campsite, and its existence construction,
reconstruction, and/or replacement would not increase the number of campsites
on the Property. The replacement of the pier in questions would also not expand
the campground to cover additional land area. The pier itself is not a non-
conforming structure, but is rather a permitted and conforming accessory
structure under Section 4.3.2.C(1)(a) of the UDO. As the replacement of the pier
does not increase the number of campsites on the Property, its replacement
should be permitted as a matter of law.

2. January 7, 2019 letter from Laurie B. LoCicero to Owner (¢/o Williams Mullen attorney to
Owner).
a. Grounds for Appeal: New bathroom facilities, swimming pool, pool house and
other additionaf structures are allowed pursuant to Section 8.2.6A(5) since these
“changes do not increase the non-conformity with respect to the number of
campsites that existed on January 1, 2013. As further provided in the Applicant's
previously submitted Memorandum in Support of Application for Interpretation.
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3. January 7, 2019 letter from Laurie B. LoCicero to Owner (cfo Williams Mullen, attorney
to Owner).
a. Grounds for Appeal: Number of campsites. More than 234 campsites existed as
of January 1, 2013 as further provided in Applicant's previously submitted
Memorandum in Support of Application for Interpretation.

Unified Development Ordinance
The following sections of the UDO are applicable to this case:
¢ Section 8.1.1 Purpose and Intent
o In the provisions established by this Ordinance, there exist uses of land,

structures, lots of record, signs, and site features {e.g., off-street parking,
landscaping, etc.) that were lawfully established before this Ordinance was
adopted or amended, that now do not conform to its terms and requirements.
The purpose and intent of this chapter is to regulate and limit the continued
existence of those uses, structures, lots of record, signs, and site features that do
not conform to the provisions of this Ordinance, or any subsequent amendments.

e Section 8.1.2 Authority to Continue
o Nonconformities are allowed to continue, and are encouraged to receive routine
maintenance in accordance with the requirements of this chapter as a means of
preserving safety and appearance
¢ Section 8.1.5 Increase in Nonconformity
o Except as authorized by this chapter, no person shall engage in activity that
increases a nonconformity that lands rezoned to a PD district are subject to the
approved master plan and terms and conditions. (See Attachments 4B)
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» Section 8.1.6 Minor Repairs and Maintenance
o Minor repairs and normal maintenance that are required to keep nonconforming
uses, structures, lots of record, site features, and signs in a safe condition are
permitted, provided the minor repair or maintenance does not extend, expand, or
enlarge the nonconforming aspect. For the purposes of this section, “minor
repairs and maintenance” shall mean:
* Maintenance of Safe Condition — Repairs that are necessary to maintain
a nonconforming use, structure, lot of record, site feature, or sign in a
safe condition
= Maintenance of Land for Safety — Maintenance of land areas and site
aspects to protect against health hazards and promote safety of
surrounding uses.
» Section 8.2.6 Nonconforming Campgrounds
o Private campgrounds are not allowed as a principal use in Currituck County. All
existing campgrounds and campground subdivisions are nonconforming uses
subject to the foilowing standards:
=«  General Standards

e Camping is an allowed use of land only in existing campgrounds
and campground subdivisions

e Campers may not be modified in any manner that would render
the unit non-transportable

¢ No tent or camper may be located on a campsite or campground
subdivision for more than 90 days
Additions to campers are not permitted
Mcdifications to existing campgrounds are permitted provided
those changes do not increase the nonconformity with respect to
the number of campsites that existed on January 1, 2013.

= Existing Campgrounds

o Existing campgrounds may not be expanded to cover additional
land area or exceed the total number of campsites that existed
January 1, 2013.

« Campers may not be placed on a permanent foundation.

* Campsites may have a wooden platform not to exceed 100 square
feet. Platforms must be 12 inches or less in height from existing
grade. Handicap ramps are not subject to the maximum height
requirement and square footage provided the ramp does not
exceed five feet in width.

¢ Campgrounds shall not include permanent residence, excluding
one dwelling unit to be occupied by the park caretaker.

Communication: County - Exhibit 1 (New Business)

Background

Hampton Lodge Campground has existed at least since May 1967. Currituck County has
record of septic permits for a bath house for this property dated May 2, 1967. The county did
not regulate the use of property through zoning in 1967. On October 7, 1971 county-wide
zoning was adopted. Under the 1971 Zoning Ordinance and Official Zoning Map, campgrounds
were permitted in the Recreational Residential (RR) Zoning District with the following
requirements:
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e A preliminary plat submitted to the Planning Board with each camp application for
tent sites and camping trailers
Minimum 6 acres of land
3,000 square feet for each tent and camping trailer space

PB 19-02 Hampton Lodge Campground/85° and Sunny Appeal
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s 200 setback for buildings, tent spaces or trailer spaces from any property line
maintained as a natural buffer
Maximum 400’ distance for drinking water, toilet facilities
Maximum 1500’ distance to washhouses; does not apply where community water
and sewer connections are provided

« Campgrounds allowed in Flood Plain district with a conditional use permit with
the same regulations as above

Hampton Lodge was zoned RR under the 1971 Zoning Map. No documentation was found
showing that Hampton Lodge submitted an application or received approval of a preliminary plat
for the tent sites and camping trailers at Hampton Lodge. No action was taken by the property
owner to ensure the campground had compliance with the 1971 standards; the property
became a non-conforming use and has continued as such,

Minutes from the March 20, 1973 meeting of the Currituck County Board of Commissioners
show that the Board of Commissioners discussed a request by Action Development, Inc. for a
“sub-division plat” for Hampton Lodge. Based on unrecorded draft plats found in the county’s
archives, it appears that Action Development, Inc. was seeking to create a camper subdivision
that required installation of certain infrastructure. At the March 20, 1973 Board of
Commissioners' meeting, the board determined that the camper subdivision plat would not be
approved until posting of a required bond and compliance with all other requirements and
procedures of the Currituck County Subdivision and Zoning Ordinances. Action Development,
Inc. did not complete the process required for approval of a camper subdivision and no further
action was taken on the Action Development, Inc. camper subdivision application. During 1972,
septic permits applications were submitted for camper spaces numbered up to 124.

With an effective date of January 1, 1975, the Currituck County Board of Commissioners
enacted the 1975 Zoning Ordinance and Official Zoning Map. Under the 1975 Zoning
Ordinance, camping was a permitted use of property only in recreation campgrounds located in
the Recreational Residential (RR) Zoning District with a conditional use permit. The 1975
Zoning Ordinance required the following conditions for issuance of a conditional use permit
allowing camping as a use in the RR Zoning District:
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¢ Minimum 10 acres under single ownership

¢ 3000 square feet per camper space

o 8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation

On October 29, 1975 a conditional use permit was issued for Hampton Lodge in a Currituck
County Board of Adjustment case (BOA 75-8). The Board of Adjustment case was instituted as
an appeal of the Currituck County Code Enforcement Officer's determination prohibiting the
upgrade of twelve waterfront camp sites. The minutes from the October 29, 1975 Board of
Adjustment meeting relay that the applicant wanted “to upgrade the twelve waterfront lots by
addition of septic tank systems to provide sewage disposal for those sites” at Hampton Lodge.
The Board of Adjustment granted a conditional use permit to upgrade the twelve waterfront lots
by addition of septic tanks systems, provided that;

* A plat of the twelve sites be submitted to the Code Enforcement officer.

o That the twelve sites be in conformity with the Zoning Ordinance.

o That the septic tank systems be installed in accordance with the regulations of

the Health Department.
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A copy of a site plan showing camper sites 23-35 with the additional sewage is included in the
record of the case. Some of the camp sites shown on the plan do not appear to be a minimum
of 3000 square feet required by the 1975 Zoning Ordinance. These lots could have predated
the 1971 Zoning Ordinance. The site plan also recognized waterfront camper sites 23-101.

With an effective date of November 15, 1982, the 1982 Zoning Ordinance and Official Zoning
Map was enacted by the Currituck County Board of Commissioners. Under the 1982 Zoning
Ordinance, the RR-30 Residential/Recreational Zoning District was created. The RR-30 Zoning
District was described as containing “some existing camp grounds and camper subdivisions and
is retained for the purposes of regulating these existing uses. It is not intended that this district
be expanded.” Recreation campgrounds were still permitted uses in the RR-30 district with a
conditional use permit meeting the following conditions:

+ Minimum 10 acres under single ownership

¢ 3000 square feet per camper space

o 8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation

There is no evidence in county archives that Hampton Lodge applied for or received a
conditional use permit under the 1982 Zoning Ordinance. Building permits and septic permits
were applied for during the effective time of this Ordinance.

With effective date of April 2, 1989, the Currituck County Board of Commissioners enacted a
Unified Development Ordinance (UDO) and Official Zoning Map. A Residential Recreation (RR)
Zoning District was designated in the UDO and described as "designed to provide for some
existing campgrounds and camper subdivisions and is retained for the purposes of regulating
these existing uses. It is not intended to be expanded.” On May 18, 1992, the purpose for the
RR Zoning District was amended to provide that the RR Zoning District was “not intended to be
expanded except in cases where: a) and existing property containing an RR designation is split
by zoning lines; b) the expansion only occurs within lot boundaries as such boundaries existed
as of April 2, 1989, and, ¢) the campground/camper subdivision shall meet all criteria
established in Article 14 (Conditional and Special Uses) in addition to not exceeding an overall
maximum density of 4.5 unit (included campers and motel room) and beds (included group
sleeping quarters) per acre.” A use permit was required with the following conditions:

e Minimum 10 acres under single ownership

o 3000 square feet per camper space

o 8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation

There is no evidence in county archives that Hampton Lodge appiied for or received a use
permit under the 1989 UDO.

With an effective date of November 16, 1992, a revised Unified Development Ordinance, (the
1892 UDQ"), was enacted by the Currituck County Board of Commissioners. The Residential
Recreation (RR) Zoning District was a designated zoning district created for the purpose “to
provide for some existing campgrounds and camper subdivisions and is retained for the
purposes of regulating these existing uses. [t is not intended to be expanded except in cases
where: a) an existing property containing an RR designation is split by zoning lines; b) the
expansion only occurs within lot boundaries as such boundaries existed as of April 2, 1989; and,
c) the campground/camper subdivision shall meet all criteria established in Article 14
(Conditional and Special Uses) in addition to not exceeding an overall maximum density of 5.5
units (includes campers and motel rooms} and beds (includes group sleeping quarters) per

PB 19-02 Hampton Ladge Campground/85° and Sunny Appeal
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acre.” Private campgrounds were a permitted use in the RR Zoning District with a special use
permit with the following conditions:

Minimum 10 acres under single ownership

3000 square feet per camper space

8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation

The 1992 UDQ, as amended, was the in effect from November 16, 1992 to September 4, 2007.
Hampton Lodge Campground did not acquire a special use permit during this time.

On April 24, 1998 the Currituck County Board of Commissioners issued Hampton Lodge a
conditional use permit for an outdoor concert special event. The Board of Commissioners
action on the outdoor concert special event use permit was the first consideration of a land
development request, other than building and septic permits for this property, since 1975. The
conditional use permit applicant, John E. Pappas, included a site plan in support for the special
event conditional use permit. That site plan illustrated 234 campsites. A zoning permit was
also required for the special event and the plan associated with the zoning permit application
illustrated 90 vehicular parking spaces for the event on a grassed area on the west side of the
gravel road.

The following year, Hampton Lodge again applied for a special event conditional use permit for
an outdoor bluegrass concert and craft show. In support of the application, Hampton Lodge
submitted a site plan illustrating 234 campsites. The Currituck County Board of
Commissioners issued a special event conditional use permit to Hampton Lodge on March 286,
1997.
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On January 28, 1998, the Board of Adjustment issued its decision on an appeal of an
administrative decision regarding the Hampton Lodge property. The Code Enforcement Officer
had determined numerous additions were made to campers in violation of Section 804(5) of the
effective UDO; the property owner appealed that decision. In the record of the case, staff found
a list of 32 campsites that obtained permits for screened in porches. Due to state record
retention laws, only an index listing could be found of the camper owner, permit type and date
issued. The actual permits are not available as the county was not required to keep the actual
permit for that time interval. No property verification could be made regarding the location of the
campers. The decision of the Board of Adjustment was to allow for the additions to remain that
obtained building permits but those additions that did not obtain building permits were required
to be removed. Septic permits were issued for 16 camper spaces during this time.

[ TR Y

With effective date of December 4, 2007, the Currituck County Board of Commissioners
enacted the 2007 Unified Development Ordinance, {the “2007 UDQO") and Cfficial Zoning Map.
The Residential Recreation (RR) Zoning District was a designated zoning district that was
described as “not intended to be expanded except in cases where: a) an existing property
containing an RR designation is split by zoning lines; and b) the expansion only occurs within lot ]
boundaries as such boundaries existed as of April 2, 1989; and, ¢)the campground/camper b
subdivision shall meet all criteria established in Article 14 (Conditional and Special Uses) in

addition to not exceeding an overall maximum density of 5.5 units (includes campers and motel

rooms) and beds (includes group sleeping quarters) per acre.” Private campgrounds were

permitted in the RR Zoning District with a special use permit and with the following conditions:
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¢ Minimum 10 acres under single ownership
e 3000 square feet per camper space
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s 8% of total acreage be devoted to recreational area; 50% of that acreage be active
recreation

e Maximum camper size and platform requirements

The 2007 UDO also included language governing platted camper lots for existing camper
subdivisions. During the time governed by the 2007 UDO, Hampton Lodge did not make
application for any land development permits and there is no evidence that septic or building
permits were issued.

On January 1, 2013, the current UDO became effective and removed private campgrounds as a
principal. Hampton Lodge Campground continued to be a non-conforming use as it has since
the first County-wide Zoning Ordinance was enacted in 1971.

Attachments

The county submits the following attachments for the Board’s consideration:

Attachment 1: January 7, 2019 Letter of Determination

Attachment 2: Applicant submittal dated August 2018

Attachment 3: Minutes from March 20, 1973 Board of Commissioners’ Meeting
Aftachment 4: October 298, 1975 Board of Adjustment documentation

Attachment 5: 1996/97 Site Plan for Temporary Special Use Permit

Attachment 6: Applicant Appeal Application for January 7, 2019 Letter of Determination

Communication: County - Exhibit 1 (New Business)
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COUNTY OF CURRITUCK
Planning and Community Development Department
Planning and Zoning Division
153 Courthouse Road, Suite 110
Currituck, Nosth Carolina 27929
Telephone {252) 232-3055 / Fax {252) 232-3026

January 7, 2019
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LETTER OF DETERMINATION

85’ and Sunny, LLC

c/o Mr. Thomas H. Johnson, Jr.
Williams Mullen

301 Fayetteville St.

Suite 1700

Raleigh, NC 27601

PO Box 1000

Raleigh, NC 27602
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Communication: County - Exhibit 1 (New Business)

RE: Apptication for Interpretation; 85' and Sunny, LLC;
Hampton Lodge Campground; 1631 Waterlily Road, Coinjock, NC 27923

Dear Mr. Johnson:

This Letter of Determination is in response to your August 30, 2018 Application
for Interpretation requesting on behalf of 85' and Sunny, LLC, (the “Applicant”), a
determination of (1) the number of campsites that existed at Hampton Lodge
Campground (“Hampton Lodge”) on January 1, 2013, and (2) whether modifications to
Hampton Lodge shown on the applicant's site plan are permitted. The Application for
Interpretation also references a site plan submitted by Quible and Associates on behalf
of the Applicant that shows 314 campsites for recreational vehicles and 78 campsites
for tents.

madama | A ae

The Unified Development Ordinance (“the UDO") that went into effect January 1,
2013 removed private or recreational campgrounds as an allowed use in the Single
Family Mainland (“SFM") Zoning District. When the 2013 UDO was enacted, the use of
Hampton Lodge as a campground became a non-conforming use. Prior to the current
UDOQ, private or recreational campgrounds were allowed in the Recreational Residential
Zoning District with a special or conditional use permit. The 2013 UDO changed the
nomenclature of several zoning districts, but essentially the Recreational Residential
Zoning District became the Single Family Mainland Zoning District.
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Once private or recreational campgrounds were removed as an allowed use and
became completely non-conforming, Chapter 8 Nonconformities became the guide for
regulating existing campgrounds. The purpose and intent of Chapter 8 Nonconformities
of the 2013 UDO “is to regulate and limit the continued existence of those uses,
structures, lots of record, signs and site features that do not conform to the provisions of
this Ordinance of and subsequent amendments.” (See UDO §8.1.1) Once uses are
established as nonconforming, they are “generally incompatible with the permitted uses
in the district in which they are located” (See UDO § 8.2.1). Furthermore, a
nonconforming use shall not be enlarged, expanded in area or intensified, be extended
to additional structures or land outside the original structure and open air uses shall not
be extended to occupy more land area than that in use when the open air use became
nonconforming. (See UDO §8.2.3) There is an expectation that nonconformities will
eventually become compliant with land use regulations over time due to natural decline;
that they will either convert to a permiited use or cease to exist.

To determine the number of campsites existing at Hampton Lodge on January 1,
2013, | have raviewed permits and approvals issued to Hampton Lodge since 1967. The
reviewed permits and approvals include those issued by Albemarle Regional Health
Services and Currituck County. Albemarle Regional Health Services reviews and
issues septic permits and is not a department of Currituck County govemment.
Albemarle Regional Health Services permits do not grant zoning approval nor do they
establish vested rights to develop propenrty. | have also reviewed the 1971, 1975, 1982
Zoning Ordinances for Currituck County; the 1989, 1992, 2007 and 2013 UDO'’s for
Currituck County; official Currituck County Zoning Maps; and minutes from the Currituck
County Board of Adjustment, Currituck County Board of Commissioners and Currituck
County Planning Board relevant to Hampton Lodge.

Prior to the effective date of zoning for Hampton Lodge the following permits
were issued to Hampton Lodge:

+ May 2, 1967: Septic permit application (#551) for bath house

* June 29, 1967. Septic permit application (#562) for a trailer

o August 29, 1969: Septic permit application (#744) for 6 camper spaces
(spaces 1-6)

On October 7, 1971, county-wide zoning was adopted that included the Hampton
Lodge property. Under the 1971 Zoning Ordinance and Official Zoning Map,
campgrounds were permitted in the Recreational Residential (RR) Zoning District with
the following requirements:

» A preliminary plat submitted to the Planning Board with each camp
application for tent sites and camping trailers

¢ Minimum 6 acres of land
3,000 square feet for each tent and camping trailer space

¢ 200" setback for buildings, tent spaces or trailer spaces from any property
line maintained as a natural buffer

3.A.b
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s  Maximum 400’ distance for drinking water, toilet facilities
Maximum 1500’ distance to washhouses; does not apply where
community water and sewer connections are provided

» Campgrounds allowed in Flood Plain district with a conditional use permit
with the same regulations as above

Hampton Lodge was zoned RR under the 1971 Zoning Map. No documentation was
found showing that Hampton Lodge submitted an application or received approval of a
preliminary plat for the tent sites and camping trailers at Hampton Lodge.
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Minutes from the March 20, 1973 meeting of the Currituck County Board of
Commissioners show that the Board of Commissioners discussed a request by Action
Development, Inc. for a “sub-division plat” for Hampton Lodge. Based on unrecorded
draft plats found in the county’s archives, it appears that Action Development, Inc. was
seeking to create a camper subdivision that required installation of certain infrastructure.
At the March 20, 1973 Board of Commissioners’ meeting, the board determined that the
camper subdivision plat would not be approved until posting of a required bond and
compliance with all other requirements and procedures of the Currituck County
Subdivision and Zoning Ordinances. Action Development, Inc. did not complete the
process required for approval of a camper subdivision and no further action was takan
on the Action Development, Inc. camper subdivision application.
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For the time period govemed by the 1971 Currituck County Zoning Ordinance
and Official Map, documents show health department issuance of the following septic
permits:

e April 26, 1972: Septic permit application (#1436) for 6 camper spaces
(spaces 1-6)

o July 9, 1972: Septic permit application (#1220} 6 camper spaces (spaces
1-6)

o July 11, 1972: Septic permit application (#1551) for 6 camper spaces

(spaces 1-6)
Septic permit application (#1552) for 6 camper spaces
(spaces 1-6)

e August 14, 1972:  Septic permit application (#1598) for 6 camper spaces
(spaces 97-102)
Septic permit application (#1599) for 6 camper spaces
(spaces 103-108)
Septic permit application (#1600) for 6 camper spaces
(spaces 109-114)
Septic permit application (#1601) for 6 camper spaces
(spaces 115-120)
Septic permit application (#1602) for 4 camper spaces
(spaces 121-124)
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» May?7,1973: Septic permit application (#1831) for 4 camper spaces
(spaces 1-4)

With an effective date of January 1, 1875, the Currituck County Board of
Commissioners enacted the 1975 Zoning Ordinance and Official Zoning Map. Under
the 1975 Zoning Ordinance, camping was a permitted use of property only in recreation
campgrounds located in the Recreational Residential (RR) Zoning District with a
conditional use permit. The 1975 Zoning Ordinance required the following conditions
for issuance of a conditional use permit allowing camping as a use in the RR Zoning
District.

Minimum 10 acres under single ownership

3000 square feet per camper space

8% of total acreage be devoted o recreational area; 50% of that acreage be
active recreation

On October 29, 1975 a conditional use permit was issued for Hampton Lodge in
a Currituck County Board of Adjustment case (BOA 75-8). The Board of Adjustment
case was instituted as an appeal of the Currituck County Code Enforcement Officer's
determination prohibiting the upgrade of twelve waterfront camp sites. The minutes
from the October 29, 1975 Board of Adjustment meeting record that the applicant
wanted “to upgrade the twelve waterfront lots by addition of septic tank systems to
provide sewage disposal for those sites” at Hampton Lodge. The Board of Adjustment
made the following Findings of Fact:

That Hampton Lodge Campground is a recreational campground;
That twelve existing campsites are to be upgraded by the addition of sewage
disposal;

¢ That no plat of the sites exist but they do and will conform to the ordinance
requirements;
That the Health Department indicate the land is suitable for septic tanks;
That property value will be improved by the addition.

Communication: County - Exhibit 1 (New Business)

A condition of the Board of Adjustment’s decision required submission of a plat for the
twelve camp sites to the Currituck County Code Enforcement Officer and the twelve
sites must be in conformity with the 1975 Zoning Ordinance. A copy of a site plan
showing camper sites 23-35 with the additional sewage is included in the record of the
case. Some of the camp sites shown on the plan do not appear to be a minimum of
3000 square feet required by the 1975 Zoning Ordinance. These lots could have
predated the 1971 Zoning Ordinance. The site plan also recognized waterfront camper
sites 23-101.
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For the time period governed by the 1975 Zoning Ordinance and Official Zoning
Map, documents show issuance of the following building and septic permits:
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¢ September 29, 1978: Septic permit application (#3471) for a modular home
s March 30, 1981:  Building permit (#4296) for electrical service to 14 campsites

With an effective date of November 15, 1982, the 1982 Zoning Ordinance and
Official Zoning Map was enacted by the Currituck County Board of Commissioners.
Under the 1982 Zoning Ordinance, the RR-30 Residential/Recreational Zoning Distsrict
was created. The RR-30 Zoning District was described as containing “some existing
camp grounds and camper subdivisions and is retained for the purposes of regulating
these existing uses. it is not intended that this district be expanded.” Recreation
campgrounds were still permitted uses in the RR-30 district with a conditional use
permit meeting the following conditions:

» Minimum 10 acres under single ownership

¢ 3000 square feel per camper space

+ 8% of total acreage be devoted to recreational area; 50% of that acreage be
active recreation

There is no evidence in county archives that Hampton Lodge applied for or received a
conditional use permit under the 1982 Zoning Ordinance. For the time pericd
governed by the 1982 Zoning Regulations, there are records of the following building
and septic permits:

LT oanda IBAA 40 A Llamntan | adan Sammsesasansdl

Communication: County - Exhibit 1 (New Business)

September 20, 1983: Building permit (#5625) rewire existing campsites
March 5, 1984: Building permit (#0122) new 200 amp service and rewire for
18 existing campsites
¢ June 26, 1984: Building permit (#0362) new service at existing campsites
rewire 26 existing campsites
» December 28, 1986: Building pemmit (#1981) electrical upgrade to 200 amp
waterfront

With effective date of April 2, 1989, the Currituck County Board of
Commissioners enacted a Unifiad Development Ordinance (UDO) and Official Zoning
Map. A Residential Recreation {RR} Zoning District was designated in the UDO and
described as “designed to provide for some existing campgrounds and camper
subdivisions and is retained for the purposes of regulating these existing uses. It is not
intended to be expanded.” On May 18, 1992, the purpose for the RR Zoning District
was amended to provide that the RR Zoning District was “not intended to be expanded
except in cases where: a) and existing property containing an RR designation is split by
zoning lines; b) the expansion only occurs within lot boundaries as such boundaries
existed as of April 2, 1989, and, ¢) the campground/camper subdivision shall meet all
criteria established in Article 14 (Conditional and Special Uses) in addition to not
exceeding an overall maximum density of 4.5 unit (included campers and motel room)
and beds (included group sleeping quarters) per acre.” A use permit was required with
the following conditions:
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» Minimum 10 acres under single ownership

* 3000 square feet per camper space

e 8% of total acreage be devoted to recreational area; 50% of that acreage be
active recreation

There is no evidence in county archives that Hampton Lodge applied for or received a
use permit under the 1989 UDO. For the time period govemed by the 1989 UDO there
are records showing issuance of the following building permit:

» February 23, 1990: Building permit (#6630) 200 amp electrical service on A lots
- camping

With an effective date of November 16, 1992, a revised Unified Development
Ordinance, (the “1992 UDQ"), was enacted by the Currituck County Board of
Commissioners. The Residential Recreation {RR) Zoning District was a designated
zoning district created for the purpose “to provide for some existing campgrounds and
camper subdivisions and is retained for the pumposes of regulating these existing uses.
Itis not intended to be expanded except in cases where: a} an existing property
containing an RR designation is split by zoning lines; b) the expansion only occurs
within lot boundaries as such boundaries existed as of April 2, 1989; and, c) the
campground/camper subdivision shall meet all criteria established in Article 14
(Conditional and Special Uses) in addition to not exceeding an overall maximum density
of 5.5 units (includes campers and motel rooms) and beds (includes group sleeping
quarters) per acre.” Private campgrounds were a permitted use in the RR Zoning
District with a special use permit with the following conditions:

¢ Minimum 10 acres under single ownership

e 3000 square feet per camper space

o 8% of total acreage be devoled to recreational area; 50% of that acreage be
active recreation

Communication: County - Exhibit 1 (New Business)

The 1992 UDO, as amended, was the in effect from November 16, 1992 to September
4, 2007.

On April 24, 1996 the Currituck County Board of Commissioners issued Hampton
Lodge a conditional use permit for an outdoor concent special event. The Board of
Commissioners action on the outdoor concert special event use permit was the first
consideration of a land development request, other than building and septic permits for
this property, since 1975. The conditional use permit applicant, John E. Pappas,
included a site plan in support for the special event conditional use permit. That site
plan illustrated 234 campsites. A zoning permit was also required for the special event
and the plan associated with the zoning permit application illustrated 90 vehicular
parking spaces for the event on a grassed area on the west side of the gravel road.
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The following year, Hampton Lodge again applied for a special event conditional
use permit for an outdoor bluegrass concert and craft show. in support of the
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application, Hampton Lodge submitted a site plan illustrating 234 campsites. The
Currituck County Board of Commissioners issued a special event conditional use permit
to Hampton Lodge on March 26, 1997.

On January 28, 1998, the Board of Adjustment issued a decision on an appeal of
an administrative decision regarding the property. The Code Enforcement Officer had
determined numerous additions were made to campers in violation of Section 804(5) of
the effective UDO,; the property owner appealed that decision. In the record of the case,
staff found a list of 32 campsites that obtained permits for screened in porches. Due to
state record retention laws, only an index listing could be found of the camper owner,
permit type and date issued. The actual permits are not available as the county was not
required to keep the actual permit for that time interval. No property verification could
be made regarding the location of the campers. The decision of the Board of
Adjustment was to allow for the additions to remain that obtained building permits but
those additions that did not obtain building permits were required to be removed.

PR R oY T |

For the time period governed by the 1992 UDO, as amended, the fotlowing septic
permits were issued to Hampton Lodge:

» January 10, 1995: Septic repair permit (#3615l) for 4 camper spaces (spaces
1Si-p1t?c) repair permit (#36141) for 4 camper spaces (spaces 9-
;cza)ptic repair permit (#3613l) for 4 camper spaces (spaces 5-
%:eptic repair permit (#3612l) for 4 camper spaces (spaces 1-

F AfdA IDMAA AR AR Llae cndmaa
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Communication: County - Exhibit 1 (New Business)

With effective date of December 4, 2007, the Currituck County Board of
Commissioners enacted the 2007 Unified Development Ordinance, (the “2007 UDO")
and Official Zoning Map. The Residential Recreation (RR) Zoning District was a
designated zoning district that was described as “not intended to be expanded except in
cases where: a) an existing property containing an RR designation is split by zoning
lines; and b) the expansion only occurs within lot boundaries as such boundaries
existed as of April 2, 1989; and, c)the campground/camper subdivision shall meet all
criteria established in Article 14 (Conditional and Special Uses) in addition to not
exceeding an overall maximum density of 5.5 units (includes campers and motel rooms)
and beds (includes group sleeping quarters} per acre.” Private campgrounds were
permitted in the RR Zoning District with a special use pemit and with the following
conditions:

A e vt Rddm e bemeema A N mba e | el

» Minimum 10 acres under single ownership
* 3000 square feet per camper space

* 8% of total acreage be devoted to recreationai area; 50% of that acreage be
active recreation

¢« Maximum camper size and platform requirements

L| Packet Pg. 140




Thomas H. Johnson [ 3Ab
January 7, 2019 )
Page 8 of 11

The 2007 UDO also included language goveming p/atted camper lots for existing
camper subdivisions. During the time govemed by the 2007 UDO, Hampton Lodge did
not make application for any land development permits and there is no evidence that
septic or building permits were issued.

With an effective date of January 1, 2013, the Currituck County Board of
Commissioners enacted a new Unified Development Ordinance, (the “2013 UDO") and
Official Zoning Map. Under the 2013 UDO, private campgrounds were removed as a
permitted use and the Residential Recreation (RR) Zoning District was eliminated. All
existing private campgrounds became non-conforming uses and subject to regulation
under Chapter 8 of the 2013 UDO. As a private campground, Hampton Lodge is a legal
non-conforming land use subject to the general and specific standards of Chapter 8 of
the 2013 UDO. In addition to the standards provided under 2013 UDO §§8.2.1, 8.2.2,
and 8.2.3 the nonconforming use at Hampton Lodge is further required to meet the
standards contained in 2013 UDO §8.2.6 that provides:

Private campgrounds are not allowed as a principle use in Currituck
County. All existing campgrounds and campground subdivisions are
nonconforming uses subject to the following standards:

A. General Standards

(1) Camping is an allowed use of land only in existing campgrounds and
campground subdivisions.

(2) Campers may not be modified in any manner that would render the
unit non-transportable.

(3) No tent or camper may be located on a campsite or campground
subdivision for more than 90 days.

(4) Additions to campers are not permitted.

(5) Modification to existing campgrounds are permitted provided the
changes do not increase the nonconformity with respect to number of
campsites that existed on January 1, 2013.

Communication: County - Exhibit 1 (New Business)

B. Existing Campgrounds

(1) Existing campgrounds may not be expanded to cover additional land
area or exceed the total number of campsites that existed January 1,
2013.

(2) Campers may not be placed on permanent foundation.

(3) Campsites may have a wooden platform not to exceed 100 square
feet. Platforms must be 12 inches or less in height from existing
grade. Handicap ramps are not subject to the maximum height
requirement and square footage provided the ramp does not exceed
five feet in width
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(4) Campgrotunds shall not include permanent residences, excluding one
dwelling unto to be occupied by the park caretaker or manager.

The application also cites Stokes County v. Pack, 91 N.C. App. 616, 372 S.E.2d
726 (1988) as law allowing full use of property comprising Hampton Lodge that, from
time to time in the past, has been used in a variety of ways to support camping and
recreation of campers. Stokes is distinguishable from the Hampton Lodge situation in
that Stokes allowed for the completion of a nonconforming use but prohibited expansion
of a nonconforming use. Hampton Lodge's position that because at times camping may
have occurred on certain areas of the property it is entitled to as many campsites as it
desires is tantamount to the expansion of a nonconforming use. The more applicable
case is Kirkpatrick v. Village of Pinehurst, 138 N.C. App. 79, 530 S.E.2d 338 (2000),
where the court precluded expansion of a campground beyond the acreage originally
occupied and precluded renovations that would add more campsites to a
nonconforming campground. The applicant is proposing a greater number of campsites
than the County has on record and to add more amenities to the site, making it a more
attractive destination and prolonging the life of a nonconforming use. Malloy v. Zoning
Board of Adjustment 155 N.C. App. 628, 632, 573, S.E. 2d 760, 763 (2002) is also
pertinent to this situation. The court upheld that a nonconforming welding and gas
supply business could not replace an existing storage tank with a new, larger tank, in
par, because it would allow additional and faster service to their customers. This is
akin to having additional amenities for visitors at Hampton Lodge Campground.

PP RS . PRI | )
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Communication: County - Exhibit 1 (New Business)

Based on the forgoing, | conclude that in 1975, the county issued a conditional
use permit for Hampton Lodge. In the record of the 1975 case, documentation was
submitted that established 101 existing campsites. Other than building permits and
septic permits, no other land use approvals were sought that required action by a
Currituck County board. In 1996 and 1997 a conditional use permit was issued for a
special event, an outdoor concent, to be held on the property. With the applications for
the special event conditional use permits, site plans were submitted that illustrated 234
camp sites. None of the plans showed any designated tent campsites; just areas
available for tent camping. Taking into account all of the county's records and
documentation, and submittals by Hampton Lodge, it is my determination that 234
campsites have received some form of approval between 1971 and 1997 and 234
campsites existed on January 1, 2013.

s Py B oY o TN PR

Based on the foregoing, | make the following conclusion regarding the number of
tent campsites at Hampton Lodge. Because the 2013 UDQ does not define “campsite” |
have, pursuant o 2013 UDO §10.1.12, reviewed A Planner’s Dictionary (2004)
published by the American Planning Association. This publication defines “campsite” as
“any plot, parcel, tract or portion thereof, intended for the exclusive occupancy by a
camping unit” and “camping unit" is defined as “any tent, trailer, lean-to, recreation
vehicle or similar structure established or maintained and operated in a campground as
temporary living quarers for recreation, education or vacation purposes.” | cannot
verify, and therefore do not conclude, that 78 tent campsites were established prior to
January 1, 2013. County documentation and historic submissions by Hampton Lodge
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only show an area where tent camping has been allowed. Tent campsites would need
to be calculated based on the historical tent area divided by the minimum campsite size
(3000 square feet) required by all zoning regulations before the 2013 UDO.

As to modifications proposed for Hampton Lodge and specifically illustrated on
the site plan submitted with the Hampton Lodge application for this determination, |
conclude the following: It is my determination that some of the modifications illustrated
on the Applicant’s proposed site plan are permitted. The 2013 UDO provides specific
and general rules goveming non-conforming uses and nonconforming campgrounds.
2013 UDO §8.2.6.A(5) provides that “modifications” can be made to existing
campgrounds so long as the number of campsites do not increase. Because the 2013
UDO does not define “modification”, | have, pursuant to 2013 UDO §10.1.12, reviewed
the definition for the term “modification” from accepted sources. In its application for
this determination, the Applicant suggests citation Black’s Law Dictionary (10™ ed.
2014) for the definition of “modification” as “{a} change to something; an alteration or
amendment.” | have also considered the Applicant's definition for “modification™ found
in Merriam-Wabster’s (2018) that defines “modification” as “the making of a limited
change in something".

Applying thase definitions, it is my determination that something needs to exist
before a change, alteration or amendment can be made. Considering the fact that the
county has not allowed the expansion of the Recreational Residential Zoning District in
applicable years and in 2013 completely eliminated campgrounds as a permitted use in
Currituck County, only changes to existing buildings and structures are permitied.
Existing facilities are those facilities illustrated in plans submitted in 1996 and 1997 with
the special events conditional use pemit applications. Those facilities are restroom
facilities, piers, docks, bulkheads, camp store, and other recreation facilities. The new
facitities listed in the application for, such as the new bathroom facilities, swimming pool,
pool house and the like, are not pemmitted. In the affidavits of Delores Myers and
Jacqueline Myers, appended to the application, it was noted that construction of an
inground swimming pool was started in the early 1970’s, was naver completed and was
ultimately filled. Furthermore, the new bathroom facilities, swimming pool, pool house
and other additional structures illustrated on the proposed site plan are not limited
changes but are substantial and an impermissible expansion, enlargement and
intensification of a nonconforming use.

If you or an aggrieved party believes this determination represents an error in the
application of the 2013 UDO, an appeal may be filed with the Currituck County Board of
Adjustment. The appeal must be filed with our office within 30 days of the date of this
determination. A copy of the appeal application is available upon request or can be
found on the Currituck County website http://co.currituck.nc.us/wp-

content/uploads/2017/12/appeal.pdf .

3.Ab

Attarhmont: Attarhmant 1 Hamntnan | adaa | ON lannare 7 20440 /ROA 10.N2 Hamntnn | adna Mamnaranndl

Communication: County - Exhibit 1 (New Business)
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Sincerely,

i 8. Llies™

Laurie LoCicero, AICP
Planning and Community Development Director

Cc: lke McRee, County Attomey
Donna Voliva, Planning and Community Development Assistant Director
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Communication: County - Exhibit 1 (New Business)
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OFFICIAL USE ONLY: Q> C
. Cose Number: et
Interpretation Dote Fled:
. . Goate K 1
Application Amout Pald: XL
| Contact Information | 2
) 85' and Sunny, LLC !
APPLICANT: c/o Thomas H. Johnson, Jr. i
o Williams Mullen Telephone: 919.981-4008 i
Address: 301 Fayetteville Streat, Suite 1700 E-Mail Address: tiohnson@williamsmullen.com !
Raleigh, NG 27601 ;
L
]
I Request | ’
|
Property Address or Parcel Identification Number(s): 007900000010000, 07900000020000 :1
007900000030000 & 00790000040000 ¢
<
Location of Questioned Boundary: N/A «
Unspecified Use E
Proposed Use: Campground !'
|

Norrotive of Proposed Use [please submit additional informotion if desired):

i

Existing non-conforming use under Section 8.2.6 of the Currituck County UDO

wisi

Unified Developmeant Ordinance Section: 8.2.6.A.(5)

Communication: County - Exhibit 1 (New Business)

Condition of Approval on Zoning or Use Permit:

Other:
Narrative: S€e attached Memorandum and associated documents/exhibits and additional
Affidavils not referenced in Memorandum.

Adbmnberncmbs Abbcnnbhocned M on cnce BRI e Bfaddlaa

interprulation Application
Pagedol4

Revised 71172018
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STATE OF NORTH CAROLINA BEFORE THE
PLANNING DIRECTOR
CURRITUCK COUNTY
)
IN RE HAMPTON ) MEMORANDUM IN SUPPORT
LODGE CAMPGROUND ) OF APPLICATION FOR
) INTERPRETATION
)

NOW COMES 85' AND SUNNY, LLC, a North Carolina limited liability company (the
“Applicant™), and in support of its Application for Interpretation shows the Planning Director as
follows:

L ISSUES PRESENTED

a. What were! the number of campsites 'that existed -at'Hampton Lodge Campground
(“Hampton Lodge”) onrJanuafy '1,12013, per Section 8.2.6B(1) of the Currituck County Unified
Development Ordinance (the “UDO”)? Applicant requests a determination that the number of
campsites that existed at Hampton Lodge ‘on January.1, 2013; were at least the number of campsites
that are shown on the:Applicant’s:Major:Site Plan"Application (the “Site Plan”) submitted for review
by Currituck County on June 29, 2018.

b. Are the modifications to Hampton Lodge shown on the Applicant’s Site Plan
permitted? Applicant requests a determinatibn that the modificdtions shown on the Site Plan are
permitted under Section 8.2.6A(5) 6fithe:UDO and do not increase the rnibnconformity /of Hampton
Lodge with respect to the number of campsites that existed on January 1, 2013.

I STATEMENT OF FACTS

By deed dated June 26, 2018, the Applicant became the owner of the property known as
Hampton Lodge, located at 1631 Waterlily Road in Coinjock, Currituck County, North Carolina
27923. Since at least 1974, Hampton Lodge has been in continuous use as a private campground for
owners of recreational vehicles, campers, travel trailers, and motor homes (as those terms are used in
the UDO; for purposes of this Application, the term “recreational vehicle” shall be include any of these
terms) as well as by vacationers engaged in ordinary tent camping. See Affidavit of John E, Pappas
(Exhibit 1):Arits creation;andita dqye; HamptomEddge has not:been required by Currituck Coupty
Qhe “County”) or the UDO to present or record any kind of plat or survey establishing the number of, )
sites or campsites for camping at Hampton Lodge. /d. /\};ga;\w\ ';“‘,J

Communication: County - Exhibit 1 (New Business)

/ﬁ\’@‘? -

Hampton Lodge has always been available for use by patrons on'a first come, first served basis,
across its entire acreage. See Affidavit of John E. Pappas and Affidavit of Ann Slade (Exhibit 2). This
includes use of Hampton Lodge by recreational vehicles for what is known in the industry as “dry
camping” or “boondocking”, which is recreational vehicle camping without the use of electricity or
water and sewer hookups. /4. At peak times during the history of Hampton Lodge, the number of
campsites in use has exceeded four hundred (400) in total. See Affidavit of Ann Slade. For many
years, a group known as the Back Bay Amateur Astronomers have dry camped in the area of Hampton
Lodge known as The Cedars for its semi-annual “East Coast Star Party”; the last such event was held
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at Hampton Lodge on May 10 through May 13, 2018. See https://nightsky.jpl.nasa.gov/event-
view.cfm?Event_ID=91265; see also Affidavit of S. well (Exhibit 3). The Applicant’s Site
Plan shows:314:campsites for recreational vehicle: use, and 78 sites:forsordinary; tenty camping,
consistent with the number of sites that have continuously existed over the history of Hampton Lodge,
including on January 1, 2013. See Site Plan.

During its over 40 years of existence, Hampton Lodge has offered a variety of amenities to
vacationers. See_Affidavit of John E. Pappas and Affidavit of Ann Slade. These have included bath
houses with restroom facilities, a swimming pool, a basketball court, a volleyball court, a
baseball/softball diamond, shuffle board, and a recreation center with laundry and cooking facilities
available for use. Id There is also a camp store on site where vacationers can purchase toiletries, dry
and canned goods, and other sundries. /d. The Applicant seeks to update and modemnize the amenities
available at Hampton Lodge, while not increasing the total number of campsites, as allowed by Section
8.2.6A(5) of the UDO. In particular, Applicant seeks to refurbish the existing recreation center, add a
swimming pool and pool house, and construct two new restroom facilities on site for guest use. See
Site Plan (Exhibits 4 & 5).

mrllraen Mmeemecamesae oAb

As of January I, 2013, with the passage of Section 8.2.6 of the UDO, Hampton Lodge as a
private campground became a non-conforming principal use in the County. Of relevance to this
Application is Section 8.2.6A(5) which states, “Modifications to existing campgrounds are permitted
provided the changes do not increase the nonconformity with respect to the number of campsites that
existed on January 1, 2013.” To the Applicant’s knowledge, other than the current non-conforming
principal use, there are no structures, site elements or uses at Hampton Lodge that are otherwise non-
conforming.

maidbal /IBMA AD AN Llacmambae |

Communication: County - Exhibit 1 (New Business)

ML ARGUMENT

A. Legal Pringiples

It is a well-established principle of land use and zoning law that uncertainties regarding the
interpretation of a zoning ordinance should be resolved in favor of the free use of property. Land v.
Vill. of Wesley Chapel, 206 N.C. App. 123, 131, 697 S.E.2d 458, 463 (2010) (Exhibit 6) (quoting
Yancey v. Heafner, 268 N.C. 263, 266, 150 S.E.2d 440, 443 (1966) (Exhibit 7)). Further, when
construing zoning ordinances, statutory rules of construction are applied. Westminster Homes, Inc. v.
Town of Cary Zoning Bd. of Adjustment, 354 N.C. 298, 303, 554 S.E.2d 634, 638 (2001) (Exhibit 8).
When an ordinance sets forth both general and specific provisions, the specific provisions control.
State ex rel. Utils. Comm'n v. Lumbee River Elec. Membership Corp., 275 N.C. 250, 260, 166 S.E.2d
663, 670 (1969) (Exhibit 9). Accordingly, “the specially treated situation is regarded as an exception
to the general provision.” Jd.

Also, when construing an undefined term used in an ordinance, the term “should be assigned
its plain and ordinary meaning” that is consistent with “the intent of the legislative body.” Ayers v. Bd.
of Adjustment for Town of Robersonville, 113 N.C. App. 528, 531,439 S.E.2d 199, 201 (1994) (Exhibit
10). When assigning a meaning, “interpretations that create absurd or illogical results” should be
avoided. /d.
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B. Number of Campsites
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The Applicant requests a determination that on January |, 2013 Hampton Lodge had at least
3147available'campsites for recreational vehicle use and:787available campsites for ordinary tent
camping. There is not, and has never been, a definitive site plan or drawing fixing the total number of
available campsites (a term that is not defined in the UDO') at Hampton Lodge on or before January
1,2013. The total number requested in this Application and shown on the Site Plan are fewer than the
total number of campsites that have been utilized at Hampton Lodge at peak times during the
campground’s history. If the full amount of cleared and available acreage of Hampton Lodge were to
be utilized for camping, the Applicant estimates that total campsites would exceed 700%.

Approval of the Applicant’s request would not result in the establishment of new campsites,
and would fiot increase the'extent of the non>conformity.under either Section 8.2.6A(5) or 8.2.6B(1)
of the UDO. The Applicant is not requesting to clear any new areas of land to accommodate campsites,
and the siting of the campsites shown on the Applicant’s Site Plan will not cover any new land area
that did not already exist at Hampton Lodge on January 1, 2013.

The case of Stokes County v. Pack, 91 N.C. App. 616,372 S.E.2d (N.C. Ct. App. 1988) (Exhibit
11) is applicable and instructive. In Stokes, the landowner ran a salvage yard that was rendered non-
conforming by a 1983 amendment to the Stokes County zoning ordinance. Afier the zoning ordinance
was adopted, the landowner continued operation of his salvage yard, including adding new salvaged
vehicles, which the County sought to block. The Court of Appeals ruled that the area of land that the
landowner had cleared for use as a salvage yard (five acres out of a ten-acre tract) as of the adoption
of the 1983 amendment could continue to be used for that purpose, and that the addition of new
salvaged vehicles in excess of those in place when the amendment to the ordinance was adopted was
not an enlargement or extension of the nonconformity.

Similar to the property in Stokes, Hampton Lodge was developed and cleared for use as a
campground, and in particular for recreational vehicle camping and ordinary tent camping, prior to
January 1, 2013. The number of campsites shown on the Applicant’s Site Plan is in fact fewer than
the Applicant’s potential use of the full breadth and width of the campground property as supported by
the holding in Stokes. For this reason, the Applicant’s Site Plan and the campsites shown thereon are
entirely reasonable and do not increase -the number of campsites that existed on January I, 2013.
Therefore, the Applicant’s Site Plan showing 314 recreational vehicle campsites and 78 ordinary tent
camping campsites must be approved.

Communication: County - Exhibit 1 (New Business)

C. Modifications to Hampton Lodge

The Applicant seeks to add two new restroomifacilitiesito the Hampton Lodge site, as well as
a new swimming pooltand poolthousei(See Exhibit 14 for photographic examples), along with
miscellaneous_improvements tosthe various onh-site septicisystems to accommodate these on-site
modifications. The Applicant also proposes creating two dog parkirécreation areas, some playground
improvements; and the demolition of the existing residence and barn at the southern end of the

' “Campsite” does not appear as a defined term in Section 10.5 of the UDO, Section 4.3.3.D of the UDO establishes
“Public Campground” as a permitted accessory use in some instances, and establishes dimensional and setback
standards for campsites in this context. There are no similar provisions regarding campsites appearing in Section
8.2.6 applicable to non-conforming private campgrounds.

2 Ag shown on the Woodall Subdivision Plat, it appears that the original owners contemplated a campground
subdivision that would have resulted in well over 400 internal recreational vehicte campsites. When combined with
the waterfront and near waterfront campsites shown on the Site Plan, as well as the ordinary tent camping campsites,
the total number of campsites would exceed 700 (See Exhibit 12).
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property. As none of these modifications or changes increase the number of campsites at Hampton
Lodge, they are all allowable under UDO § 8.2.6A(5) as permitted modifications or changes to an
existing campground.

Section 8.2.6A(5) of the UDOQ states, “Modifications to existing campgrounds are permitted
provided the changes do not increase the nonconformity with respect to number of campsites that
existed on January 1, 2013.” (emphasis supplied). The terms “modification” and “changes” are left
undefined within the UDQ, with the only limitation that the modifications or changes not increase the
“number of campsites that existed on January 1, 2013”. However, the UDO contains several provisions
which offer guidance on how to construe the terms used. Section 10.1.1 instructs that terms should be
construed in accordance with the purposes set forth in the code. Section 10.1.7 explains that “[w]ords
and phrases shall be construed according to the common and approved usage of the language, but
technical words and phrases that may have acquired a peculiar and appropriate meaning in law shall
be construed and understood according to such meaning.” The interpretation guidance in the UDO is
therefore generally consistent with the rules of construction established by North Carolina courts.

For Hampton Lodge, the intent of the County Commissioners is apparent from the plain
language of Section 8.2.6A(5). Campgrounds are one of the few non-conforming uses of property that
the Commissioners saw fit to provide special and specific exceptions to the general provisions of
Section 8.2 of the UDO. If the Commissioners intended that no additional structures be added to a
non-conforming private campground, the language of Section 8.2.3, which prohibits additional
structures, would have sufficed and the language of Section 8.2.6A(5) would not have been necessary.
Instead, Section 8.2.6A(5) was included in the UDO, and creates a special exception for private
campgrounds outside of the general restrictions that appear earlier in Section 8.2,

—ibdal IEFAA AN N Mla b | ol Pmimim i s can a0

Applicant’s requested modifications are merely amenity enhancements for the patrons of
Hampton Lodge and simply accessory structures to the legal, non-conforming principal use of
Hampton Lodge as a private campground. If it were the Commissioners’ intent to prevent the
construction of precisely the type of accessory structures that Applicant seeks now, they could have
easily done so with the blanket prohibition contained in Section 8.2.3. They did not, and it is a
reasonable and sensible conclusion that Applicant’s requests fall within the type of permitted
modifications contemplated for existing campgrounds.

Communication: County - Exhibit 1 (New Business)

Since “modification™ and “change” are not defined by the UDO, the “plain and ordinary
meaning” of the terms should be ascertained. Ayers, 113 N.C, App. at 531,439 S.E.2d at 201. Black's
Law Dictionary defines “modification” as, “[a] changé'td something; an alteration ot:amendment.”
Modification, Black's Law Dictionary (10th ed. 2014). Merriam Webster defines “modification” as,
“the making of aslimited changée in somiething:” Modification, Merriam-Webster (2018) (emphasis
added). “Change” is not defined by Black’s Law Dictionary; however, Merriam-Webster defines
“change™ as “the act, process or result of changing” and notes that an “alteration,” “transformation,”
or “substitution” are examples of a “change.” Change, Merriam-Webster (2018).> Since Section
8.2.6A(5) sets forth explicit words of limitation (“provided the changes do not increase the
nonconformity with respect to number of campsites”), “modification” and “change” must be

Addmnbheonnmebe Abbenbhonnméd N on cece BRI ee~ Blccllam

3 Although Section 10.1.12 of the UDO points to A Planner’s Dictionary, A Glossary of Zoning, Development, and
Planning Terms, and A Survey of Zoning Definitions, published by the American Planning Association, A Planner’s
Dictionary, which is a “revised and updated edition™ of A Glossary of Zoning, Developmeni, and Planning Terms does
not define either “meodification” or “change.” As of the date of this Application we have not been able 1o obtain a
copy of A Survey of Zoning Definitions.
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interpreted in the context in which they are used. Thus, the addition of restroom facilities and a pool
and other recreational amenities is consistent with the “plain and ordinary meaning” of both
“modification” and “change” as used in Section 8.2.6A(5).

Iv. CONCLUSION

Based on the foregoing, as well as the contents of Applicant’s Major Site Plan Application and
the affidavits included with this Application, Applicant respectfully requests the Planner determine as
follows:

1. On January |, 2013, there were at least 392 campsites at Hampton Lodge, consisting
of 314 recreational vehicle campsites and 78 ordinary tent campsites as allowed by
Section 8.2.6B(1); and,

2. Subject to other development requirements of the County, the restroom facilities,
swimming pool, and other miscellaneous construction and demolition activities shown
in Applicant’s Major Site Plan Application are allowable and permitted
modifications/changes under Section 8.2.6A(5) of the UDO.

Respectfully submitted this the May of August, 2018.

N.C, State Bar No, 28246
wbooth@williamsmullen.com

301 Fayetteville St., Suite 1700
Raleigh, NC 27601

Telephone: (919) 981-4006
Facsimile: (919) 981-4300
Attorneys for Applicant

Communication: County - Exhibit 1 (New Business)
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Exhibit List
Hampton Lodge Zoning Ordinance Interpretation Application

1. Affidavit of John E. Pappas

8. Westminster Homes, Inc. v. Town of Cary Zoning Bd. of Adjustment, 354 N.C.
298, 303, 554 S.E.2d 634, 638 (2001)

2. Affidavit of Ann Slade 1:
¢

3. Affidavit of S. Kent Blackwell E
¢

4. Overall Existing Site Plan by Quible & Associates, dated 6/28/18 )
]

T

5. Existing Conditions Site Plan by Quible & Associates, dated 6/28/18 b
£

[

6. Land v. Vill. of Wesley Chapel, 206 N.C. App. 123, 131, 697 S.E.2d 458, 463 i
(2010) 3

[

7. Yancey v. Heafner, 268 N.C. 263, 266, 150 S.E.2d 440, 443 (1966) s
¢

d

K

3

f

9. State ex rel. Utils. Comm'n v. Lumbee River Elec. Membership Corp., 275 N.C.
250, 260, 166 S.E.2d 663, 670 (1969)

bl
Communication: County - Exhibit 1 (New Business)

10.Ayers v. Bd. of Adjustment for Town of Robersonville, 113 N.C. App. 528, 531,
439 S.E.2d 199, 201 (1994)

11. Stokes County v. Pack, 91 N.C. App. 616, 372 S.E.2d (N.C. Ct. App. 1988)
12. Additional Site Sketch Maps of Woodall Plat
13. Additional Affidavits

14. Site Improvement Example Photos

Adbanhmanntd: Abbanbhrmant ? ea cann WLEamme R

I‘| Packet Pg. 152




3.A.c

NORTH CAROLINA
CURRITUCK COUNTY

AFFIDAVIT OF JOHN E. PAPPAS
The undersigned, JOHN E. PAPPAS, being first duly sworn, deposes and
says:

1. I have personal knowiedge of the facts set forth in this Affidavit and could
testify competently to them. I am over the age of eighteen (18) years
and competent to make this Affidavit.

2. I am a retired, licensed attorney in the Commonwealth of Virginia.

3. Since 1974 1 have been either a managing partner or managing member
of a successor limited liability company which held title to real property
in Currituck County operated under the name of Hampton Lodge
Campground. Said property was purchased in three transactions and
identified by Currituck County property identification numbers: 0079-000-
0001-0000, 0079-000-0002-0000, 0079-000-0003-0000 and 0079-000-

0004-0000 and consist of four parcels containing 536.47 acres with a

Communication: County - Exhibit 1 (New Business)

mailing address of 1631 Waterlily Road, Coinjock, North Carolina 27923.
4, At the time of my acquisitions, together with other partners, this real

property was not subject to any zoning restrictions imposed by Currituck
County.

Attarhmont- Attarhmont 2 re-eran Williame Mallon Subhmittal IROA 10.N2 Hamntnan | adaa Camnnraoindl
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10.
11,

Since our acquisition, the property has been continuously operated as a
campground for the public in return for a fee for access to campsites and
amenities.

The campsites have been occupied with tents, camper trailers, and
recreational vehicles (RVs).

Campers have been free to utilize the entire premises for campsites on
a first come, first serve basis.

There has never been a limitation imposed on the number of the sites,
the location of the sites, nor occupancy by vehicles of any kind, or tents,
or simply sleeping bags and campfire sites.

Occupancy increases in the warm weather months of late spring through
the early fall; however, the campground has been used by campers every
operational day since our ownership.

There have never been platted, assigned lots.

The property has been continously listed with the Currituck County Tax
Office as a “campground.” Improvements made to the property include
adding two restrooms to the recreation center, adding an entrance gate
and improvements made to the unpaved roadways. “H" row was added
with sixteen (16) pull-thru sites. The past assistant manager’s on-site

residential trailer has been removed and replaced with a double-wide

Page 2 of 3
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trailer. The former manager’s residence was a part of the campground
and was purchased from his estate upon his passing.
12. During the course of any given year, hundreds of campsites have been

selected and used by for-pay customers throughout the entire acreage.

This theéﬁﬂ_.‘i,day of August, 2018,

\-«L«_‘__J
OHN E. PAPPAB

STATE OF VIRGINIA
CITY OF PORTSMOUTH

Sworn to and subscribed before me this Mday of August, 2018.

PR YA

Notary Public ¢

SEAL PAMECAT. BEVIOR
i NOTARY PUBLIC

My commission expires: _“]~31~2DA) iy
e SEGEIRTION MO 2130 |

Page 3 of 3
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3.A.c

STATE OF NORTH CAROLINA
CURRITUCK COUNTY

AFFIDAVIT OF ANN SLADE
ANN SLADE, after being first duly sworn, does hereby depose and state as follows:

1. I have personal knowledge of the facts set forth in this Affidavit and could testify
competently to them. [am over the age of eighteen (18) years and competent to make this
Affidavit.

2. I reside at 972 Waterlily Road, Coinjock, North Carolina 27923.

3. I am employed at Hampton Lodge Campground (“Hampton Lodge™) and have
been continuously employed there since 1984, [ began my employment part time, became full
time Assistant Manager in 1986 and then full time Co-Manager with my husband, Jim Slade,

beginning in 1998.

wewniddal IDMAA AD AN Uaccmbanm | adoas Mamcoeonsamdl

Communication: County - Exhibit 1 (New Business)

4, I lived on the site of Hampton Lodge for approximately 25 years and then moved
about 7 or 8 years ago go a home on Waterlily Road approximately 3 miles from the
campground.

5. The entire time I have been employed by Hampton Lodge, we have always used
the entire campground as needed for tents, trailers and recreational vehicles. In addition to the
sites with permanent water, sewer and electrical connections, campers would use the campsites in
the cedar trees, known as The Cedars, as well as the open space in the middle of the campground.
When campers used the open field and The Cedars for camping they would use electric

generators for power or, for those sites in the open field near the camp store, campers would run

Abbmalhomnemd: Addnnhvonnmé D wn saane WA Aamas Bl lla e

electric cords from the camp store for power.
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6. During the three years from 1995-1997, Hampton Lodge hosted a Bluegrass Festival
twice a year. These festivals were among the busiest times for Hampton Lodge when approximately 400

sites were in use, including the numbered campsites, The Cedars and the open field.

7. There have been numerous recreational facilities on site or planned over the years. There
was a metal swimming pool on site at one time. In addition, there have been continuously available a
basketball court, volleyball, a baseball/softball diamond, shufficboard, fishing and other activities, Atone
time there were plans for a miniature golf course and a more permanent swimming pool. A recreation
center is on site and has been in place since before I began employment in 1984, Within the past year, the

recreation center has been improved including a new exterior, new roof and new insulation.
3. There are currently two sets of bathhouses on site.

9. County water was extended to Hampton Lodge in the late 1980°s. Before that, water was

provided by on-site wells. We have not had any issues with water pressure from the County water line.

Thisthe o dayof (2{4‘@@4 2018,

) rrilonte

Ann Slade

STATE OF NORTH CAROLINA
County of Currituck

Swom to and subscribed before me thisQ) 5’(\4 day of 0 Z:;; : E ,2018.

Notary Public d
My commission expires: 7~ 1@ ~ 2033

CHRISTINEA BOYLE |
SEAL NOTARY PUBLIC

North Carotea
My Commission Expires January 20, 2022

Page 2 of 2
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STATE OF VIRGINIA
CITY OF VIRGINIA BEACH

AFFIDAVIT OF S. KENT BLACKWELL

1. I am 8. Kent Blackwell residing at 1169 Old Kempsville Road, Virginia Beach,

E
Virginia and all information given hereunder is based upon personal knowledge. ;
2. [ am an amateur astronomer who has been studying celestial objects from ;
observation points at Hampton Lodge Campground for approximately forty (40) years. E
‘

3. 1 lead groups consisting of forty to fifty people packing equipment for celestial ]
viewing. :i
4, We arrive at the Campground on Thursday and stay until Sunday. g

5. We park our trailers and set up our tents in the open field in an area populated E

with cedar trees. This particular area has never been serviced with electrical or water hookups. It ,-i
|

is only for rough camping.

6. The entire campground has always (for 40+ years) been available to us to set up
our trailers and tents; however, the density of the cedar trees in this area prevents any light
intrusion which is needed for our observations and study.

7. There has never been a limitation imposed on the number of the sites, the location

Communication: County - Exhibit 1 (New Business)

& "M mn mnenw W BBl

of the sites, nor occupancy by vehicles of any kind, or tents, or simply sleeping bags and

campfire sites.

s Addenonln

8. From my initial visit, the property has been continuously operated as an open

space campground with amenities including sites with electrical and water hookups available to

Abden b

the public in retum for a fee.

Page 1 of 2
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This the é day of October, 2017.

3.Ac

ROTEN N

S. KENT BLACKWELL

STATE OF VIRGINIA
CITY OF VIRGINIA BEACH

Swom to and subscribed before me this 57(1., day of October, 2017.

bl DS

Notary Public (J

My commission expires: :l -2[— 2020

Page 2 of 2
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Land v. Village of Wesley Chapel, 206 N.C.App. 123 (2010)
697 S.E.2d 458

KeyCite Yellow Flag - Negative Treatment
Distingwshed by Byrd v. Franklin County. N.C App . Novenber 18,
014

206 N.C.App. 123
Court of Appeals of North Carolina.

Michael R. LAND, Petitioner,
v,
The VILLAGE OF WESLEY CHAPEL
and the Board of Adjustment of the
Village of Wesley Chapel, Respondents.

No. COAog-1465.
I

Aug. 3, 2010.

Synopsis

Background: Landowner filed petition for writ of
certiorari after village board of adjustment entered order
uphelding zoning administrator's cease-and-desist order
which prohibited landowner from using a shooling range
on his private property. The Superior Court, Union
County, W. Erwin Spainhour, J., reversed, and village
appealed.

Holdings: The Court of Appeals, Robert N. Hunter, Ir.,
J., held that:

{1] landowner was not required to obtain a special use
permit in absence of clear zoning ordinance regulating
shooting range, and

|2] village could not maintain contention that alterations

to shooting range constituted a “material alterauon”
absent replacement cost evidence.

Affirmed.

Beasley, J., concurred separately with opinion.

West Headnotes (7)

1] Certiorari
- Appeal or Other Procecdings for Review

(2}

13l

4]

When reviewing an appeal from a petition for
writ of certiorari in superior court, the scope
of review is two-fold: (1)} examine whether
the superior court applied the appropriate
standard of review, and, if so, (2) determine
whether the superior court correctly applied
the standard. West's N.C.G.S.A.§ 7A 27(b).

1 Cases that cite this headnote

Administrative Law and Procedure

w= Arbitrary, unreasonable or capricious
action; illegality
Administrative Law and Procedure

#= Determination supported by evidence in
general

Administrative Law and Procedure
w= Law questions in general

If a petitioner appeals an administrative
decision on the basis of an error of law, the
superior court applies de novo review; if the
petitioner alleges the decision was arbitrary
and capricious, or challenges the sufficiency of
the evidence, the trial court applies the whole
record test.

1 Cases thal cite this headnote

Administrative Law and Procedure
= Scope of Review in General
Administrative Law and Procedure

&= Trial De Novo

The superior court may properly employ both
de novo review and the whole record test in a
specific case; however, the standards are to be
applied separately to discrete issues, and the
reviewing superior court must identify which
standards it applied to which issues.

| Cases that cite this headnaote

Zoning and Planning
Decisions of boards or officers in general

Zoning and Planning
«- Decisions of boards or officers in general

Zoning and Planning
“~ Substantial evidence in general

[ &

[ 3Ac
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Land v. Village of Wesley Chapel, 206 N.C.App. 123 {2010)
697 S.E.2d 458

When cxamining zoning decisions of a
municipality, the court shoukd determine:
{1} whether the Board committed any
errors in Jaw, (2) whether the Board
followed the procedures specified by law
in both statute and ordinance, (3) whether
the appropriate due process rights of the
petitioner were protected, including the rights
to offer evidence, cross-cxamine witnesses,
and inspect documents, {4) whether the
Board's decision was supported by competent,
material and substantial evidence in the whole
record; and (5) whether the Board's decision
was arbitrary and capricious.

Cases that cite this headnote

Administrative Law and Procedure
@= Trial De Novo

i8]

Under a de novo review, the superior
court considers the matier anew and freely
substitutes its own judgment for the agency's
judgment.

Cuases that cite this headnote

6]

Zoning and Planning
o= Entertainment and recreation;theaters
and clubs

Landowner was not required to obtain
a special use permit to operate shooting
range in absence of clear zoning ordinance
reguiating shooting ranges; zoning ordinance
presumed that all land uses not specifically
listed or capable of being categorized were
“prohibited” and provided that listed uses
were to be interpreted liberally 1o include
other uses with similar impacts to the listed
uscs, but did not place the public on notice
as how a particular use was 1o be classified
absent an explicit mention.

2 Cascs that cite this headnole

I Zoning and Planning
« - Particuiar cascs involving contmuance or

change of use

Village could not maintain contention that
landowner's alterations to nonconforming
shooling range constituted a “matenal
alteration” to the property under
nonconforming use ordinance, which defined
such an alteration as a change “of more
that fifty percent (50%) of the replacement
cost at the time of said alteration,” absent
replacement cost evidence which included the
value associated with the cost of the land at
the time of the replacement.

Cases that cite this headnote

**459 Appeal by respondents from order entered 30 July
2009 by Judge W. Erwin Spainhour in Union County
Superior Court. Heard in the Court of Appeals 12 April
2010.

Attorneys and Law Firms

The Helms Law Firm, PLLC, Monroe, by W. Tate Helms,
for petitioner appellee.

Hamilton Moon Stephens Steele & Martin, PLLC,
Charlotte, by Keith J. Merritt and Rebecca K. Cheney, for
the Village of Wesley Chapel respondent appellants.

Shumaker, Loop & Kendrick, LLP, Charlotie, by William
H. Sturges, for The Board of Adjustment of the Village of
Wesley Chapel respondent appellants.

Opinion
HUNTER. JR., ROBERT N,, Judge.

*124 The Village of Wesley Chapel and its Board of
Adjustment (collectively the “Village"”), appeal an order
reversing the Village's decision to prohibit Dr, Michael R
Land (“Dr. Land”) from using a shooting range on his
private property. The Village conlends that Dr. Land's
use of the shooting range has been and continues to be
untawful because the shooting range was unauthonzed by
zoning laws existent at the time the shooting range wuas
established, and because “matcrial alterations™ have been
made Lo the range thereafter mn vielation of the Village's
current Land Use Ordinance.

3Ac
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Land v. Village of Wesley Chapel, 206 N.C.App. 123 (2010)
6097 5.E.2d 458

The trial court concluded that the Union County Land
Use Ordinance of 1988 (the “1988 Ordinance®), the Land
Use Ordinance in place at the time Dr. Land bought the
land in issue, did not bar shooting ranges; and assuming
arguende that there was a viclation of the 1988 Ordinance,
the Village was barred by Jaches from enforcing the 1988
Ordinance. The trial court also concluded that Dr. Land
did not make any material alterations 1o the shooting
range.

The Village appeals the trial court's order and argues
that the trial court erred in concluding that: (1) Dr.
Land's use of the property was in compliance with the
1988 Ordinance; (2) Dr. Land did not materially alier the
shooting range in 2007 and 2008; and (3) the doctrine of
fucties bars the Village from enforcing its current Land Use
Ordinance against Dr. Land. Dr. Land also cross-assigns
as error the trial court’s failure to conclude that the Sport
Shooting Range Protection Act of 1997, N.C. Gen.Stat. §
14-409 45, et seq., protects his use of the range.

We agree with the trial court that Dr. Land's use of the
property did not violate the 1988 Ordinance and that Dr.
Land did not materially alter the shooting range under
the Village's Land Use Ordinance. Since our decision on
these issues disposes of this appeal *125 , we accordingly
decline to address the application of the doctrine of luches
and Dr. Land's cross-assignment of error regarding the
Sport Shooting Range Protection Act of 1997,

**460 1. FACTUAL BACKGROUND

In July 199f, Dr. Land purchased 5.68 acres of
unincorporated tand (“the property”) in Union County.
His acquisition cost was over $80,000. Dr. Land is the
{athcr of four soms, and the family's hobbies include
shooting, hunting, fishing, and riding four-wheeled ATVs.
Shortly after the purchase, Dr. Land established a
shouting range on the back two-thirds of the property
with 144 raifroad ues and fill dirt at a cost of $2,000.
Between 1996 and 2003, Dr. Land and his funuly lived on
the property.

Dr. Land collects guns, including some semi-automatic
and fully automatic guns, which he shoots on the range.
The property is feneed and posted with no trespuassing
signs. Dr. Land personally supervises firing on the range
and Imuts its use to Dy Land's fannly and guesis. While

about ninety percent of the shooting on the range is
exercised with a .22 caliber rifle, Dr. Land does somelimes
shoot the semi-automatic and fully automatic weapons at
the range. These weapons can fire up to 900 rounds per
minute.

In 1999, in response to a new residential development
being built adjacent to the property, Dr. Land spent
$1,000 to rotate the range and the linc of fire
approximately 110 degrees. Between 2007 and 2008, Dr.
Land spent $15,000 in improvements to heighten the
backstop by five feet, deepen the backstop by 20 feet,
and widen the backstop by 40 feet. These improvements

required 1,200 tons of dirt. '

Wesley Chapel incorporated on 15 July 1998, and Dr,
Land voluntarily annexed the property into the Village
on 23 June 1999. The Village cnacted its first Land Use
Ordinance on 22 August 2000. Dr. Land continued to use
the land (or a shooting range after the Village's Land Use
Ordinance was enacted.

Il. PROCEDURAL HISTORY

On 9 January 2007, Mr. Krieg, then Wesley Chapel's
Planning and Zoning Administrator, wrote a letter to
Dr. Land informing him that the Village's Land Use
Ordinance did not permit gun ranges in residential
districts. On 11 January 2007, Dr. Land replied by
letter claiming *126 that the Sports Shooting Range
Protection Act of 1997 shielded his use of the property
from munricipal regulation. The Village zoning authorities
took no further action after Dr. Land's first letter.

On 10 September 2008, Wesley Chapel's new Zoning
Administrator, Mr. Langen, issued a cease-and-desist
order prohibiting Dr. Land from using the property as
a target shooting range. Mr. Langen claimed that the
shooting range was not an allowable use “as of right” in
any zoning district without a conditional use permit.

In his letter, Mr. Langen siated that the property
was subject to the 1988 Ordinance when the property
was purchased and the range was established. Under
Mr. Langen's interpretation. the 1988 Ordinance wus a
“unified” land use ordinance. and Mr. Langen contended
that Dr. Land's usc of the land as a shooting range most
closely fit with the category “privately-owned outdoor

[ 3Ac
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Land v. Village of Wesley Chapel, 206 N.C.App. 123 {2010}
8§97 5.E.2d 458

recreational (facility.” In order to operate this type of
“Facility” under the 1988 Ordinance, Dr. Land would have
been required to obtain a special use permit. Since no
special use permit was on record, Mr. Langen claimed
that the target range was not permitted under the 1988
Ordinance, and therefore the range did not qualify as a
prior non-conforming use of the property which could be
grandfathered in under the provisions of the subsequent

Village Land Use Ordinance. s

**461 The lack of a special use permit aside, Mr.
Langen's letter also asserted that even if the property
had been considered a “non-conforming use” and was
grandfathered in under the 1988 Ordinance, the range and
property had undergone a “material alteration” in 2007
and 2008. The letter quotes Section 7.3.2 of the Village
Land Use Ordinance, which addresses nonconforming
uses of land and states:

If said land use is ... materially
alicred, the land wuse shall be
considered discontinued and shall
not be reestablished unless the use is
in conformance with the regulations
of the district in which *127 it is
located. Material alteration for the
purpose of this subsection is defined
as change to size, contour, etc. to
an extenl of more than fifty percent
(50%) of the replacement cost at the
time of said alteration.

Based on this language, Mr. Langen concluded:

Therefore, you have made
improvements lo the shooting range,
including removal of wooden targels
and installation of earthern berms,
the improvements to the use would
be in violation of any non-
conforming use status. Specifically,
the wooden Largets were of very poor
quality with negligible replacement
value and installation of earthen
berms is considered to be a material
alteration to an extent of more than
fifty percent of the replacement cost
of the wooden targets. Therefore,
any potential nonconforming land
use status of the shooting range

as

3.A.c

would have 10 be considered to be
discontinued and the use in violation
of the Zoning Ordinance.

Dr. Land appealed the Administrator's decision to the
Board of Adjustment on 25 Seplember 2008, and the
Board held hearings on 30 October 2008 and 12 November
2008. On 12 December 2008, the Board entcred an order
upholding Mr. Langen's decision.

Dr. Land filed a petition for writ of certiorari of the
Board's decision tc the superior court on 1] January
2009, and on 8 June 2009, the superior court reversed
the decision of the Board of Adjustment. In its order,
the superior court held that: (1) no special use permit
was required under the 1988 Ordinance; (2) laches barred
the Village's enforcement actions; and (3) there was no
material alteration of the use of the land by Dr. Land. The
Village thereafter filed a timely notice of appeal.

1. JURISDICTION AND STANDARD OF REVIEW

1l
Gen.Stat. § 7A-27(b) {2009), because the order of the
superior court is a final order disposing of all issues in the
trial court, “When reviewing an appeal from a petition for
wril of certiorari in superior court, this Court's scope of
review is two-fold: (1) examine whether the superior court
applied the appropriate standard of review; and, if so, (2)
determinc whether the superior court correctly applied the
standard.” Cole v. Faulkner, 155 N.C.App. 592, 596, 573
S.E.2d 614, 617 (2002).

21 13
“on the basis of an error of law, the [superior] court applies
de novo review; if the *128 peltitioner alleges the decision
was arbitrary and capricious, or challenges the sufficiency
of the evidence, the trial count applies the whole record
test.” Blwe Ridge Co., L.L.C. v. Town of Pineville, 188
N.C.App. 466, 469, 655 S.E.2d 843, 845-46, disc. review
denied, 362 N.C. 679, 669 5.E.2d 742 (2008). The superior
court * ‘may properly employ both standards of review
in u specilic casel,]’ [hjowever, ‘the standards are to be
applied separately to discrete issues,’ and the reviewing
supcrior court must identily which standard(s) it applied
to which issues[.]" Mann Media, Inc. v. Rundolph Ciy
Planning B, 356 N.C. 1, 15, 565 S.E.2d 9, 18 (2002)
{citations omitted).

Appellate review in this case is proper under N.C.

Il a petitioner appeals an administrative decision
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1V, ANALYSIS

A. Was the proper standard of
review applied by the superior court?

[4} 1In his order, Judge Spainhour cited the following
language from CG & T Corp. v. Bd of Adjustment of
Wilmington, as the proper scope of review for superior

courts in examining zoning decisions ol 4 municipality:

**462 The superior court should
determine the following: (1) whether
the Board committed any errors
in law; (2) whether the Board
followed the procedures specified by
law in both statute and ordinance;
(3) whether the appropriate due
process rights of 1the petitioner
were protected, including the rights
to offer evidence, cross-examine
witnesses, and inspect documents;
(4) whether the Board’s decision was
supported by compelent, material
and substantial evidence in the
whole record; and (5) whether the
Board's decision was arbitrary and
capricious.

105 N.C. App. 32, 36, 411 S.E.2d 655, 658 (1992).

[SI In specifying the standard of review for errors of
law, Judge Spainhour properly stated and applied the de
nove standard of review as follows: *“ ‘Under a de novo
review, the superior court "consider(s] the matter anew [
and freely substitutfes} its own judgment for the agency's
judgment.” ' " Welter v. Rowan Cty. Bd. of Conmi'rs, 160
N.C.App. 358, 361, 585 S.E.2d 472, 475-76 (2003).

Given that the superior court identified the correct
standard of review, we now examine the record 1o
determine whether this standard was correctly applied.

*129 B. Was Dr. Land in compliance with
the 1988 Union County Zoning Ordinance?

6] The Village argues that the trial court erved in ruling
that Dr. Land was in compliance with the 1988 Ordinance,
because the 1988 Ordinance regulated “every conceivable
use of properly ... whether or not the use [was specifically
mentioned.” The Village contends that since every use of
real property was regutated by the county when Dr. Land
bought the property in 1991, ther Dr. Land was required
to obtain a special use permit in order to establish his
shooting range. We disagree,

The Village's argument rests on section 149 of the 1988
Ordinance:

(a) The presumption established by this ordinance is
that all legitimaie uses of land are permissible within
at least one zoning district with the county. Therefore,
because the list of permissible uses set forth in Section
146 (Table of Permissible Uscs) cannot be all-inclusive,
those uses that are listed shall be interpreted liberally to
include other uses that have similar impacts to the listed
uses.

(b} All uses that are not listed in Section 146 and that do
not have impacts that are similar to those of the listed
uses are prohibited. Nor shall Section 146 be interpreted
to allow a use in one zoning district when the use in
question is more closely related 10 another specified use
that is permissible only in other zoning districts.

Both partics agree that section 146 does not mention
shooling ranges. Thus, becausc subscction (a) requires
that every use of land fit into a category listed in section
146, the Village contends that the most similar use,
under the liberal upplication urged by subsection (a),
is “privately-owned outdoor recreational facility.” This
particular category in section 146 necessitales a special
use permit in residential zoning districts, and because Dr.
Land never acquired a special use permit, the Village
urges this Court to hold that Dr. Land was not compliant
with the 1988 Ordinance. If Dr. Land was not compliant
with the 1988 Ordinance, then the shooling range cannot
be sanctioned by the subsequent Land Use Ordinance
enacted by the Village.

The critical part of section 149 of the 1988 Ordinance is
the presumption that alt land uses not specifically lisied
or capable of bcing categorized are “prohibited.” The
superior court specifically rejected this presumption:

3.A.c
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*130 The 1988 County Ordinance does nol expressly
prohibit sports shooling ranges. In fact, the 1988
Ordinance does not mention shooting ranges or firing
ranges at all. Respondents urge the construction that all
uscs not expressly permitted are impliedly prohibited.
However, such a construction would prohibit any
number of uses that have not been specifically
enumerated in the 1988 Ordinance. As such, the
Court expressly rejects this over-broad interpretation
of the 1988 Ordinance. Therefore, Petitioner's use of
the subject property as a shooting range is a prior
nonconforming use which is “grandfathered” under the
relevant ordinances.

**463 * Respondents would have the Court classify
Petitioner's sports shooting range as a “Privately
owned outdoor recreational facility such as a golf and
country club, etc. (but not including campgrounds),
not constructed pursuant to a permit authorizing
the construction for some residential! development”
under § 6.210 of the 1988 Ordinance. However, the
Court concludes that Petitioner's sports shooting
range, which has never been open to the public and
which was established appurtenant to a preexisting
residential structure, is not properly classified under
§ 6.210.

* It was not until the passage of the Union County
Land Use Ordinance of 2001 that Union County first
regulated the use of an “outdoor firing range.” ...

* The terms of the 1988 County Ordinance are not
ambiguous. However, even if they were, the Court
would be compelled to interpret these ambiguities
in Petitioner's favor. Unless an ordinance clearly
prohibits a particular land use, that fand use is
allowed. This includes shooting ranges. This mandate
for strict construction in favor of the landowner
arises from « long line of cases, including Yancey
v. Heafner, 268 N.C. 263, 150 S.E.2d 440 (1966)
( “well-founded doubts as Lo the meaning of obscure
provisions of a Zoning Ordinance should be resolved
m favor of the free use of property”); Sunford v
Dand)y Signs, Inc., 62 N.C.App. 568, 303 S E.2d 228
{1983) ( “[e]verything not clearly within the scope
of the language used shall be excluded from the
operation of the ordinances, taking the words in
their natural and ordinary meaning™); and Capricorn
Equity Corp. v. Chapel Hill, 334 N.C. 132,431 S E.2d

183 (1993} (“restrictions on usage [must bej construed
in favor of the landowner™),

*131 Like the trial court, we similarly reject the Village's
interpretation of the 1988 Ordinance and the presumption
established by section 149,

The text of the 1988 Ordinance clearly incorporates the
following philosophy: everything is proscribed except that
which is allowed. The problem with this philosophy,
however, is that it fails to clearly place the public on
notice as how a particular use is to be classified absent
an explicit mention in the Land Use Ordinance. While
the presumptive language may be useful in applying an
ordinance with a comprehensive schedule of categories,
it is of little value when no similar use is listed in any
category.

In Yuncey v. Heafner, the legislative philosophy apparent
in the 1988 Ordinance was clearly rejected:

“Zoning ordinances should be given
a fair and reasonable construction,
in the light of their lerminclogy, the
objects sought to be attained, the
natural import of the words used
in common and accepted usage, {he
setting in which they are employed,
and the general structure of the
Ordinance as a whole. * * * Zoning
regulations are in derogation of
common law rights and they cannot
be construed to include or exclude by
implication that which is not clearly
their express terms. It has been
held that well-founded doubts as to
the meaning of obscure provisions
of a Zoning Ordinance shouid be
resolved in favor of the free use of
property.”

Communication: County - Exhibit 1 (New Business)

268 N.C. at 266. 150 S.E.2d at 443 (quoting Yokley,
Zoning  Law  und  Practice, Sccond Edition (1962
supplement), Vol. 1, Section 184) (emphasis added).
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of Rea Construction Co., 272 N.C. 715, 718, 158 S.E.2d
887, 890 (1968) (A zoning ordinince, however, is in
derogation of the right of privale property and provisions
therein granting exemplions or permissions are (o be
liberally construed in favor of freedom of use.”); In re
Couch, 258 N.C. 345, 346, 128 S.E.2d 409, 411 (1962)
{* ‘Zoning ordinances are in derogation of the right of
private **464 property, and where exemptions appear
in favor of the property owner, they should be liberally
construed in favor of such owner.’ ) (quoting *132 [nre
Appeal of W. P. Rose Builders' Supply Co., 202 N.C. 496,
1635.E. 462 (1932)); Colemun v. Town of Hillshorough, 173
N.C.App. 560, 564, 619 S.E.2d 555, 559 (2005) (*Zoning
regulation is in derogation of common law property rights
and therefore must be strictly construed to limit such
derogation to that intended by the regulation.”).

In its brief, the Village does not address the trial
court's cited authority or attempt to distinguish this
body of North Carolina case law. Were we to follow
the logic of the 1988 Ordinance, a citizen secking to
use his land for otherwise legal purposes would have
to speculate as to which governmentally perntitted use
was “similar to” a nebulous category in the county's
Land Use Ordinance and then conform his conduct
thereto. This approach leaves the landowner exposed lo
the arbitrary and capricious whims of zoning authorities
who may disagree with a landowner's decision concerning
“similarity of use.” The law of this State does not favor this
approach. Accordingly, we hold that the superior court
correctly applied the de novo standard of review to reach
its conclusion that, absent a clear Land Use Ordinance
regulating shooting runges, Dr. Land was not required
to obtain a special use permit. Since the properly was
therefore being used lor a prior non-conforming use, the
superior court was also correct in concluding that the
property was grandfathered under the Village's Land Use
Ordinance.

Fhe Village also argues that the Board of Adjustment
properiy concluded that Dr. Land's shooting range was
a “privately owned outdoor recreational facility,” and
in support, the Village cites Willow Wood Rifle & Pistol
Club, Inc. v. Town of Carntel Zoning Bd. Of Appeahs 115
A.D.2d 742, 496 N.Y.S.2d 548 (N.Y . App.Div.2d Dep't
1985) (shooting range within zoning category nimed
“annual membership clubs, including country, golf, swim
and tennis clubs™) and Evergreen State Builders, Inc. v,
Pierce County, 9 Wash App, 973, 516 P.2d 775 (1973)

(Niring range properly elassified as “privately operated
recreational cenler” within the zoning ordinance). In light
of the above-cited precedential authority from North
Carolina, we can give no weight to these out-of-state
authorities. Such theories, even if employed elsewhere, do
not comport with statutory construction rules with which
courts in this State must construe ambiguities in zoning
ordinances. This assignment of error is overruled.

C. Did Dr. Land “materially alter” his property,
making it subject to the Village’s Land Use Ordinance?

[71 The Village also contends that Dr. Land's alterations
to the shooting range between 2007 and 2008 constituted
a material alteration to *133 the property. The Village
claims that since the property underwent a material
alteration, the shooting range would have lost its
grandfather status as a legal non-conforming use of the
property under the 1988 Ordinance and cannot be allowed
under the Village's Land Use Ordinance. We disagree.

The Village's Land Use Ordinance provides in part:
Section 7.3 Nonconforming Uses of Land

Nonconforming uses of land, which may include
structures incidental and accessory to the use of
the land, such as but not limited to, storage yards
for various materials, or areas used for recreational
purposes, shall not be used for other nonconforming
purposes, once the nonconforming use has been
abandoned.

7.3.1 No such nonconforming use of land shall be
enlarged, increased or extended to occupy a greater
area of land than was occupied at the effective date
of initia} adoption of this Ordimance.

7.3.2 1f sand land use is abandoned for 180 days or more,
or materially altered, the land use shall be considered
discontinued und shall not be reestablished unless
the use is in conformance with the regulations of the
district in which it is located Marerial alteration for
the purpose of this subsection s defined as change 1o
size, comtour, elc. (o an **465 extent of more than
Jifty peveent { 3074 of the replacement cost at the time
of said alteration,
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7.3.3 A nonconforming use of land shall not be changed
to another nonconforming usc of land.

{Emphasis added.)

In examining this postion of the Village's Land Use
Ordinance to determine whether Dr. Land had made a
“material alteration” to the “land use,” the superior court
stated:

In his ceasc-and-desist order of September 2008,
the Zoning Administrator maintains that Petitioner's
improvements to the property conslitule a malterial
alteration to the use--that is, a change to an extent
of more than fifty percent of the replacement cost
at the time of the alteration. The uncontroverted
evidence in the record reveals otherwise, Petitioner
spent approximately *134 $2,000 in 1991; $1,000 in
1998; and $15,000 in 2008. In 199%, the land value
alone of the subject property (excluding the house) was
over 380,000 (in 1991 dollars). In 2008, the land value
alone was $219,000 (in 2008 dotlars). Two thirds of the
property is used for the sports shooting range, which
includes the firing area, the target area/backstop, and
the buffer zone around the firing area.

Two thirds of 380,000 is $53,333. Two thirds of
$219,000 is $146,000. These are the land values
attributable to the shootling range in 1991 and
2008, respectively. As evidenced by these figures,
Petitioner's expenditures have in no way approached
the fifty percent level necessary Lo trigger the “material
alteration” threshold. In addition, the frequency and
duration of Petitioner's use of the subject properly as a
shooling range have not increased. Nor has the net size
of the shooting range been expanded.

{Citations omitted.)

We agree with the superior court that Dr. Land did
not materially alter his land. Mr. Langen, in his lcuter,
offered no competent evidence of “replacement costs at
the time of said afteration™ as scction 7.3.2 of the Village
Land Use Ordinance requires. Village of Wesley Chapel
Zoning Ordinance § 7.3.2 (Sepl. 9, 2002). Instead, the
record shows thut Mr. Langen made the following general
avermenls;

Therefore. as you have made
improvements to the shooting range.

including removal of wooden targels
and installation of earthen berms,
the improvements to the use would
be in violation of any non-
conforming use status. Specifically,
the wooden Largets were of very poor
quality with negligible replacement
value and installation of earthen
berms is considered lo be a material
alteration to an extent of more that
fifty percent of the replacement cost
of the wooden targets.

During the hearing before the Board of Adjustment,
the Village made this same assertion that Dr. Land had
made a “material alteration” to his use of the property.
However, in order to meet the percentage threshold under
the Land Use Ordinance, the Village ignored the value of
the real property constituting the shooting range to make
its computation.

Mr. Langen's letter and the Village's corollary arguments
before the Board of Adjustment fail to provide any
competent evidence of a *135 violation of the Village's
Land Use Ordinance as writlen, which was the Village's
burden of proof. City of Winston-Salem v. Hoots Concrete
Co., 47 N.C.App. 405, 414, 267 S.E.2d 569, 575 (1980)
(*The city had the burden of proving the existence of an
operation in violation of its zoning ordinance.”). In order
to make a proper percentage calculation under section
7.3.2 of the Village's Land Use Ordinance, competent
evidence would need to be provided of: {1) the costs which
were expended by Dr. Land, which would provide the
numerator for a percentage equation; and (2) the cosls
of replacing the private shooting range at the time of the
alterations in 2007 and 2008, which would provide the
denominator (or the equation.

As Lo the denominator, the Village's Land Use Ordinance
does not define “replacement cost”; however, the term's
general meaning is: “The cost of a substitule asset that
is equivalent to an asset currently held.” Bluck’s Law
Dictionary 372 (8th ed. 2004). Applying this defimition to
section 7.3.2, the replacement cost of the shooling range
must **466 include not only the atiachments to the
land, but also the properly measured value of a substitute
parcel of reat property to which a new range could be
atlached. As the superior court points oul, the calculations
presenied by the Village ignove in its computation of
replicement costs any value associated with the cost of the

3.Ac
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kand at the time of the replacement. Therciore, lacking any
competent evidence of the denominator, which was the
Village's burden, the replacement cost calculation cannot
be made.

Given that no competent evidence shows that Dr. Land
made any material alterations to the shooting range as
defined specifically by the Village's Land Use Ordinance,
we affirm the superior court in its conclusion that there
was no material alteration of Dr. Land's property in 2007
and 2008. This assignment of error is overruled.

11, CONCLUSION

Because Dr. Land was in compliance with the 1998
Ordinance, his use of the property was grandfathered
under the Village's Land Use Ordinance. Since the Vitlage
has failed to carry its burden in showing that a “material
alteration” has been made to Dr. Land's use of the
properly as defined by the Village's current Land Use
Ordinance, Dr, Land's continued use of the shooting range
is lawful. Based on our disposition of these issues in
this case, we need not address the Village's remaining
assignments of error or Dr. Land’s remaining cross-
assignmenl of error. Accordingly, the order of the superior
court is

*136 Affirmed.

Chief Judge MARTIN concurs.
Judge BEASLEY concurs with separate opinion,

BEASLEY, Judge, concurring with separate opinion.

1 write separately only to point out that the costs of
replacing the private shooting range (i.e. the denominator
in the “material alteration” equation laid out by the
majorily) must include not only the land valuc at the time

of the replacement bul also the cost of replacing the wuse
of the land. In concluding that Dr. Land's changes to his
shooting range did not constitute a material alteration
under § 7.3.2 of the Village Land Use Ordinance, the trial
court compared the cost of the improvements to only
the value of the land area used for the range. The trial
court, however, was unable to perform the calculation
contemplated by the ordinance because it did not have at
its disposal any numbers associated with the replacement
cost of the land use.

The Village contended that Dr. Land's firing range
lost its grandfathered status when in November 2007
through March 2008 he spent approximately $15,000 on
improvements therelo. As support for its determination,
the Village argued that Dr. Land had spent $3,000
constructing the range - roughly $2,000 in 1991 when it
was [irst erected and 31,000 to rotate the direction of
fire and replace some railroad ties in 1999—and that the
$15,000 spent after the ordinance was adopted equaled
500% of the replacement cost. The $3,000 figure, however,
represents the cost of the initial improvement as of 999,
not the replacement cost of the use “at the time of said
alteration” between 2007 and 2008. Thus, not only did
the Village ignore in its computation of replacement costs
dany value associated with the land but also failed to
present any evidence of the replacement cost of the use at
the relevant time under the ordinance. As such, I would
qualify the majority's conclusion that the Village failed
to meet its burden of showing material alteration because
itignored the land value — by emphasizing that the Village
Land Use Ordinance also requires consideration of the
land use and that the Village likewisc neglected to present
competent evidence of the cost of replacing said use at the
time of the alieration at issuc.

All Citations

206 N.C.App. 123. 697 5.E.2d 458

Footnotes

1 Al the Board of Adjustment hearing, the parties stipulaled that Dr. Land’s sale use of property as a firing range was not
an issue.

2 Village Ordinance Seclion 7.1 reads as follows:

Nonconforming uses, which are uses of structure or of land existing al the Effective Dale of initial adoption of
this Ordinance, which do not comply with the provisions of this Ordinance, are declared by this Ordinance lo be
incompatible with permitted uses in the various districts. The intent of this Article is to permit the conlinued use of a
structure, or porlion thereof, or of the use of land legally existing pricr to the Effective Date of this Ordinance, until such

3.Ac

midtal IDBAA A0 ND Uamntan | adas Mamnnsaranndl

Communication: County - Exhibit 1 (New Business)

AHarhrmant: AHarhmant 2 ra cran Wifilliame Mallan

I—l Packet Pg. 170




3.Ac
Land v. Village of Wesley Chapel, 206 N.C.App. 123 (2010) | -

697 S.E.2d 458

uses are removed, but nol to encourage their survival. Such nonconforming uses shall nol be expanded, extended
or changed in any manner excepl as specifically provided for in this Article. Creation of addilional nonconforming
uses are not to be encouraged nor shall be permitied.

End of Document ® 2018 Thomson Reuters. No claim to original U.S. Government Warks
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RKeyCite Yellow Flag - Negative Treatment
Distinguished by Nash-Rocky Mount Bd. of Educ. v. Recky Mount Bd
of Adjustment, N.C.App., April 5, 2005
268 N.C. 263

Supreme Court of North Carolina.

W. Harrelson YANCEY, John C. Bodansky,
Roy E. Craft, Maxie Brunnemer, Betty F.
Herman, Heber K. Brunnemer, Bertha P.

Parker, Leslie O. McCollum, Otis L. Peach,

Charles P. Lytton and John R. Falls, Petitioners,
v.

Ronald M. HEAFNER, Chief Building Inspector,
and W. R. Huskins, W. D. LawsonlIIL, Dan Craig, C.
P. Falls and C. P. Nanney, Members of the Board
ofAdjustment for the City of Gastonia, Respondents.

No, 204.

I
Oct. 12, 1966.

Synopsis

Petition for review of action of board of adjustment which
had affirmed building inspector’s issuance of permit for
construction of stadium. The Superior Court, Gaston
County, J. W, Jackson, J., affirmed and appeal was taken.
The Supreme Court, Pless, J., held that issuance of permit
to construct a 4,000 seat, concrete, lighted athletic stadium
as an ancillary athletic playing ficld of high school in R-12
single family residential zone which schools and colleges
were permitted was not error.

Affirmed.

West Headnotes (3)

Evidence
w=~ Particular facts

i

It is common knowledge that high
school student body almost unanimously
attends athletic events where its teams are
participating and that parcnts 100 become
interested.

1 Cases that cite this headnote

12l

Zoning and Planning
« Schools and cducation

Issnance of permit to construct a 4,000
seat, concrete, lighted athletic stadium as an
ancillury athletic playing field of high school
in R-12 single family residential zone in which
schools and colleges were permitted, was not
error,

2 Cases thal cite this headnote

131 Zoning and Planning

w= Legislative, administrative, judicial, or
quasi-judicial power
Board of adjustment when sitting as body
to review decision of building inspector is
vested with judicial or quasi-judicial and
discretionary powers.

5 Cases that cite this headnole

*263 **441 In 1961 the Hunter Huss High School was
constructed upon a 54.51-acre tract of land owned by the
Gaslon County Board of Education. The land on which
the school is situated lies almost in the center of a modern
residential subdivision, known as Wesley Park. This
subdivision contains numerous residences in the $25,000
to $45,000 class. Both the school and the subdivision
are Jocated in an R-12 Single Family Residential Zone
which permits schools and colleges, kindergartens and day
nurseries, municipal, county, state and federal uses not
involving the outdoor storage of equipment or materials.

On | March, 1966, the County Board of Educalion
made application with the Building Inspector for the City
of Gastonia to construct a 4,000-seat, concrete, lighted
athletic stadium, as un ancitlary athletic playing field at
Hunter Huss High School,

The petitioners, residents of Wesley Park whose residences
almost ‘ring’ the proposced stadium, protested to the
Building Inspector and a hearing was held. After hearing
the evidence the Building Tnspector issued a permit for
the construction of the stadium and from his order the
aggrieved property owners appealed to the Board of
Adjustment of the city.

)
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On 7 April, 1966, the Board of Adjustment, after a public
hearing, unanimously alfirmed the Building Inspector.

Subsequently the petitioners filed a petition in the Gaston
Superior *264 Court for review by writ of Certiorari.
This writ was granted on 22 April, 1966.

On 20 July, 1966, thc matter came on for review beflore
Judge Jackson. After reviewing the record and hearing
arguments of counsel, his Honor signed a judgment on
that day affirming the action of the Board of Adjustment.

The petitioners excepted to the signing of the judgment
and appealed to the Supreme Court,

Attorneys and Law Firms
Frank P. Cooke, Gastonia, for petitioners appellants.

Garland & Alala, by James B. Garland, Gastonia,
Gaston, Smith & Gaston, by Willis C. Smith, Belmont, for
respondents appellees.

Opinion
PLESS, Justice.

The plaintiffs concede that education not only includes
improvement of the mind but also improvement of
physical facullies of students. The use of an athlelic
playing field in our modern day educational system has
become an integral part of the school curriculum. In
fact, we can find no authority which holds that athletic
facilities, including stadia, are forbidden in zones where
schools are permiitted.

‘The proposed condemnation of cerlain land o provide
an athletic field for a high school was held not to violate
the provisions of the zoning ordinance under which
institutions of an educational character were permitted
in a residential district on the ground that education was
nol 4 maltler confined Lo the improvement of the mind,
but might invelve the development of a person's physical
facultics, the grounds used for such purpose in connection
with an educalional institulion becoming a part of the
institution itsell. Commissioners of Dist. of Columbia v.
Shannon & L. Consir. Co. (1927) 57 App.D.C. 67. 17F.2d
219.7 36 A.L.R.2d 664.

**442 'The ordinance provides that this zone where the
stadium (high school) is located may be used for high
schools. and this should. we believe, be interpreted 10

mean any parl of a high school, whether its gymnasium,
class room building, athletic stadium or library. In the
absence of a clause in the ordinance specifically rejecting
high school stadia from this zone, we consider it proper to
include them as logical parts of the high schools that have
been specifically approved lor this district by the terms of
the ordinance. In the light of all these circumstances, the
court is unable to discern any unlawful thing * * * in the
operation of this stadium for wnight, high school football
games.” Board of Education of Louisville v. Klein et al,,
303 Ky. 234, 197 S.W.2d 427,

i1 2] The ‘ittle red school house’ is a thing of the past,

and today's modern schools have caleterias, gymnasiums,
laboratories, and other *265 facilities that were unheard
of until recent times. Now, they are regarded as usual
and necessary, and it is naturally to be expecled that
land appurtenant to a school building not now in usc
would be made serviceable in some manner, To establish
extra baseball and footbazll fields, tennis courts, etc., for
a student body of 1,200 on its 54 acres would not be
unexpected nor a violation of the zoning ordinances under
consideration here. A grandstand to seat the spectators of
a football game or baseball game is a natural adjunct 10
the ball field itself, and we do not interpret the plaintiffs’
position as being of the opinion that the above acts and
developments would be illegal. It then resolves itself into
a question, as stated in the plaintiffs' brief, as to whether
or not 4 stadium that would seat 4,000 pcople and which
is lighted and the use of which may depreciate property
values of the plaintiffs is a violation of the ordinance. It
is a matter of common knowledge that a student body
almost unanimously attends the athletic events where
their teams are participating, and that their parents, too,
become interested. With a student body of 1,200 and many
of the parents attending, it would require almost 4,000
seats to take care of them, and if the public generaily
and students ol the opposing schools and their parents
are (o be seated, the capacity of 4,000 seats could not be
held to be excessive. It is a rare thing when a (ootball
game or buseball game between high schools is played in
the daytime. Practically all of them are played at might
and, necessarily, lights arec used. While the noisc from the
crowds and the lights wilk be disturbing to the people living
close by, it must be recognized that when they purchased
their property that a school, together with ns attendant
and necessary adjuncts, was permitted within the zoning
ordinance. They can take some comlori from the fact that
athletic seasons are short, contests will not be held every
night, and most games will be compleied by the ordinary

3A.c
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hour for retiring. Considering the above, we cannot hold
that the Board of Adjustment nor the lower court was in
error in granling the permit.

We have found no North Carolina case that is applicable,
but in Property Owners Assn. of Garden City Eslates,
Inc. v. Board of Zoning App., 2 Misc.2d 309, 123
N.Y.5.2d 716, it was held that a Zoning Board should
have granted a permit 1o erect permanent stands in
connection with an athletic field without limitation on
the number of seats. From it we quote: "It is customary,
whenever space s available, for colleges, and schools
generally, to use a portion of their property for athletic
contests, commencement eXxercises and other activities
of like nature. The parties to these proceedings do not
question the right of Adelphi (College) lo make such use
of its property but the property owner-petitioners and the
Board seck 1o deny to *266 Adelphi that which public
schools concededly may do without permission-provide
seats as an accessory use.’

Also in State ex rel. Tacoma School District No. 10
v. Stojack, 53 Wash.2d 55, 330 P.2d 567, 71 A.L.R.2d
1064, it was held that in the selection of a site for a
senior high **443 school the directors have authorily
to determine the area of land reasonably necessary to
accommodale suilable buildings, playgrounds, student
and related activities to establish an adequate school in
accordance with present day educational requirements,
47 Am.Jur. Schools, Sec. 75, cites the above case, and
also says: ‘The power of school authorities to provide
gymnasiums and athletic ficlds and playgrounds has been
sustained in a number of places.’

*Zoning ordinances should be given a fair and reasonable
construction, in the light of their terminology, the objects
sought to be atiained, the natural import of the words used

End of Document

in common and accepted uvsage, the setting in which they
are employed, and the general siructure of the Ordinance
as a whole. * * * Zoning reguiations are in derogation
of common law rights and they cannot be conslrued
to include or exclude by implication that which is not
clearly their express teems. It has been held that well-
founded doubts as to the meaning of obscure provisions
of a Zoning Ordinance should be resolved in favor of the
free use of property.” Yokley, Zoning Law and Practice,
Second Edition (1962 supplement), Vol. I, Section 184.

{31 This Court has held in scveral cases that a Board of

Adjustment when sitting as a body to review a decision
of the Building Inspector is vested with judicial or quasi-
judicial and discretionary powers.

‘The decisions of the Board of Adjustment are final,
subject to the right of courts on Certiorari *to review
errors in law and to give relief against its orders which
are arbitrary, oppressive or altended with manifest abuse
of authority.’ In re Pine Hill Cemeteries, Inc., 219 N.C.
735, 738, 15 S.E.2d 1, 3; Chambers v. Zoning Board
of Adjustment, 250 N.C. 194, 199, 108 5.E.2d 2II, 74
A.LR.2d 412; In re Appeal of Hasting, 252 N.C. 327,
329, 113 S.E.2d 433; Jarrell v. Board of Adjustment, 258
N.C. 476, 479, 128 S.E.2d 879. The cited cases refer to
an identical provision (G.S. 160-178) in the enabling act
applicable to ‘cities and incorporated towns'.” Durham
County v. Addison, 262 N.C. 280, 136 S.E.2d 600.

The court found no crror in the decision of the Board of
Adjustment, and we agree with its action, The decision is

Affirmed.
Al Citations

268 N.C. 263, 150 S.E.2d 440

2018 Thomson Reuters No ¢laim to onginat U.S. Government Works,
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KeyCite Yellow Flag - Neganve Treatment
Distinguished by FC Summers Walk, LLC v Town of Davidson,
W.D.N.C, January 26, 20010

354 N.C. 208
Supreme Court of North Carolina.

WESTMINSTER HOMES, INC.; John and Susan
Evans; Bakulesh and Vadana Naik, Petitioners,
v.

TOWN OF CARY ZONING BOARD
OF ADJUSTMENT, Respondent,
and
Jeff and Leigh Thorne, Intervenor/Respondents.

No. 499PA00.
|

Nov. g, 2001.

Synopsis

Homeowners appealed from Board of Adjustment
finding that they had violated conditional use permit.
Neighboring residents intervened. The Superior Court,
Wake County, Cashwell, J., overturned Board's ruling.
Intervenors appealed. The Court of Appeals, 140
N.C.App. 99, 535 8.E.2d 415, reversed and remanded. On
discretionary review, the Supreme Court, Lake, C.J., held
that conditional use zoning permit prohibiled residents
from installing individual access gates to access portion of
their lots in buffer zone.

Court of Appeals affirmed.

Orr, 1., dissented and filed opinion in which Butterfield,
J.. joined.

West Headnotes (15)

11} Zoning and Planning
~ Construction and Operation
Conditional use zoning permit prohibiied
residents {rom installing individual access
gates in fence to aceess portion of their lots in
buffer zane, where permit required that buller
be left in undisturbed state, permit mentioned
only one gale. which would allow city access to
casement Tor maintenance of sewer. drawing

12}

131

4]

151

3.A.c

of fence accompanying plans did not include
fence, permit provided thut fence be same
architecturally as two existing fences, which
did not have gates, und permit provided that
purpose of fence was to provide optical and
acoustical screening between neighbors.

Cases that cite this headnote

Zoning and Planning
#= Contracts for amendments;conditions

Conditional use zoning occurs when a
governmental body, witlhout commilting its
own authority, secures a given propertly
owner's agreement 10 limit the usec of his
property to a particular use or to subject his
tract to certain restrictions as a precondition
to any rezoning.

3 Cases that cite this headnote

Zoning and Planning
o= Contracts for amendments;conditions

The practice of conditional use zoning is an
approved practice in North Carolina, so long
as the action of the local zoning authority
in accomplishing the zoning is reasonable,
neither arbitrary nor unduly discriminatory,
and in the public interest.

2 Cases that cite this headnote

Communication: County - Exhibit 1 (New Business)

Zoning and Planning
&= Contracts for amendments;condilions

The only use which can be made of the land
which is conditionally rezoned is that which is
specified in the conditional use permit.

3 Cases thal cite this headnole
Zoning and Planning

#+= Conditions attached to permission in
general
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6]

i

I8}

%

[10]

3 Cases that cite this headnote

Zoning and Plaaning

w= Applicability of general statutory
construclion principles
Courts apply the same rules of construction
when construing both statutes and municipal
zoning ordinances.

5 Cases thal cite this headnote

Zoning and Planning
% Intention and purpose of enacting body

The basic rule of construction of zoning
ordinances is lo ascertain and effectuate the
intention of the municipal legislative body.

6 Cases that cite this headnote

Statutes

@~ General and specific terms und
provisions;ejusdem generis
A section of a statute dealing with a
specific situation controls, with respect to that
situation, other sections which are general in
their application.

3 Cuses thal cite this headnote

Statutes
= Giving effect to statule or language;
construction as wrillen

Il the words of a statule are plain and
unambiguous, the court need look no further.

5 Cases that cite this headnote

Statutes
« In general:factors considered

If the language of a statute is unclear, judicial
construction may be required.

Casces that cite this headnote

Zoning and Planning

(32

13

{14)

»= Condilions altached to permission in
general

Definitions found in conditional use zoning
permits can be different from those found for
the same terms in general ordinances because
conditional use permits are necessarily more
specific in application and restriction than
general provisions.

Cases thal cite this headnole

Zoning and Planning

= Ambiguity
Ambiguous zoning statutes should be
interpreted to permit the free use of Jand.

3 Cases thal cite this hcadnote

Eminent Domain
&= Presentation and reservation in lower
court of grounds of review

Homeowners' failure to raise claim in trial that
conditional use permit prohibiting installation
of gates in fence around buffer zone was
unconstitutional taking precluded Court of
Appeals from considering claim on appeal.

35 Cases that cite this headnote

Zoning and Planning
w= Fences and hedges

Conditional use permit, which prohibited
homeowners in subdivision from installing
gates in fence along buffer zone on their
lots, did not constitute unconstitutional
taking. where Board of Adjustment did
not impose new conditions on homeowners'
use, but merely apphed already-existing
condilions, permit was nol imposed by
legislative or regulatory body, but was
requested and ncgotiated by parties, and
developer voluntarily assumed restrictions
as compromise that allowed it to request
higher density residential zoning. U S.C.A.
Const.Amend. 3.

2 Cases that cite this headnote
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{15]  Constitational Law
#= Reliance on statute or availment of
statutory benefits

One who voluntarily proceeds under a statute
and claims benefits thereby conferred will not
be heard to question its constitutionality in
order to avoid its burdens.

Cases that cite this headnole

**635 *299 On discretionary review pursuant o
N.C.G.S. § 7A-31 of a unanimous decision of the Court
of Appeals, 140 N.C.App. 99, 535 S.E.2d 415 (2000,
reversing and remanding an order signed 24 March 1999
by Cashwell, J., in Supenior Court, Wake County. Heard
in the Supreme Court 15 May 200],

Attorneys and Law Firms

*300 Brooks, Pierce, McLendon, Humphrey & Leonard,
LLP, by Jim W. Phllps, Jr, and Kathleen M.
Thornton, Greensboro, for petitioner-appellants.

**636 Charles M. Putterman, Durham, for intervenor/
respondent-appellees.

The Brough Law Firm, by William C. Morgan, Jr., Chapel
Hill, on behalf of the Town of Cary, amicus curiae,

Opinion
LAKE, Chief Justice.

The question presented for review in this case is whether a
conditional use municipal zoning permit may be construed
to allow residents of a subdivision within the municipahty
to install gates in a fence that serves as part of a buffer arca
between the subdivision and an adjoining neighborhood,
in order 1o allow the residents access to portions of their
property localed within the buffer. The Court of Appcals
held that such gates are not permitted. Westminvter
Homes, Inc. v. Town of Cary Zoning Bd. af Adpest, 140
N.C.App. 99, 106, 535 S.E.2d 413, 419 (2000). For the
reasons hercinafier sct forth, we affirm.

In 1992, petitioner Westiminster Homes. Inc., a residential
housing developer, petitioned Lthe Town of Cary 10

rezone various propertics surrounding the Harmony
Hill Lane neighborhood to allow for higher density
residential subdivisions. Part of this property, designated
Tract 3 on Wake County Tax Map 543, later became
Westminster's Sherborne subdivision. Homeowners 1n
the Harmony Hill neighborhood filed protest petitions
against Westminster's request. After negotiations, which
resulted in a formal legal agreement, Harmony Hill
residents wilhdrew their protests, and Westminster agreed
to certain developmental restrictions on Tract 3.

Westminster petitioned the Town to rezone its property in
accordance with the agreement made with the residents of
Harmony Hill. In February 1993, the Cary Town Council
approved some of these restrictions as conditional use
zoning permit Z-664-92-PUD. This permit provides, in
part, as follows:

L. There shall be a 50 foot undisturbed buffer along the
narthern boundary of Tract 3.... A seven-foot treated
wood fence shall be constructed and maintained by the
developer along the length of the undisturbed buffer
where it adjoins Parcels 19, 20, 21, and 22, Wake
County Tax Map 515. The fence shall be the same
architecturally and of the same materials as the fence
currently *301 existing between Preston Woods and
the McLaurin Tract. The fence shall be located 45 feet
off the property line ... and it shall be connected to
the existing gate over the sewer easement. The fence
shall be installed with the minimum of disturbance to
the buffer environment. The fence shall be connected
al cach end to the fences to be constructed under the
respective agreements with Hester and McLaurin in
order to preserve continuily and integrity. The fence
will atways be 45 feet from the boundury line or any
property corner, and shall intersect at right angles. This
fence will be constructed ut the time thal a grading
permit 1s 1ssued by the Town of Cary and be completed
prior to recording any final plats. The integrity and
maintenance of this fence will be the responsibility of the
devetoper of Tract 3 or new owner. A deed disclosure
und recorded plat shall be made by the developer so us
to inform all new residents of the placement, integrity
and maintenance of the new fence. Furthermore, a
disclosure as to maintenance responsibility shall be part
ol the recorded plat and be subject to appravat of the
Town Council of the Town of Cary.

2. There shall be no utility crossings. sewer lines. or
greenways in the 50 foot buffer. except where the
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Town of Cary may require strecl or utility connections
to Parcel 14, Wake County Tax Map 515 The
buffer otherwise will remain in its present natural and
undisturbed condition, except fencing and plantings.

3. ... Fast growing and evergreen teces such as Leyland
Cypress shall be planted in a type “A” buffer standard
to provide both optical and acoustical screening in front
of the fence.

Thus, the permit requires, inter alia, that a “50 fool
undisturbed buffer” be maintained between the Harmony
Hill neighborhood and Tract 3, and that this buffer
include a seven-foot high wooden fence offset forty-five
fect from the rear property line of Tract 3, which abuts
Harmony Hill. The “developer of Tract 3 or new owner”
is responstble for the “integrity **637 and maintenance”
of the fence, and all new residents are to be made aware
of the fence restriction through a deed disclosure and the
recorded plat.

With the parlies having settled their preliminary
differences, plans for the Sherborne development
proceeded. On 18 November 1993, the Town of Cary
approved a plan for the Sherborne subdivision. In October
1996, intervenor/respondents Jeff and Leigh Thorne
moved into the adjacent Harmony Hill neighborhood.
On 5 February *302 1997, Westminster filed the final
subdivision plat for the Sherborne subdivision with the
Register of Decds. Both the plan approved in 1993 and
the plat filed in §997 showed that all the land in Tract 3,

including the buffer zone, would be subdivided. !

In December 1997, pelitioners John and Susan Evans
and Bakulesh and Vadana Naik purchased lots and
homes from Westminster in the Sherborne subdivision,
Petitioners’ lots abulted the mtervenor/respondents’ lot
in the Harmony Hill neighborhood. Thus, the buffer
zone runs along the back of and through petitioners’
properties. Approximately one-half of the Evanses' lot and
one-quarter of the Naiks' lot are part of the designated
buffer area. Even so, these lots, excluding those portions
which are in the buffer, are larger than many others in the

)
Sherborne development. -

After the individual petitioncrs occupied their lots, they
desired 10 access the portions of their respective lots
located behind the fence in the buffer zone. In December
1997, petitioner Westminster. the developer of Sherborne,

built a gaie in the fence for the Naiks. On 13 January 1998,
the Town staff with the Division of Planning and Zoning
advised Westminster that gates were not permitted in the
fence. In June 1998, the Evanses installed a gate in that
portion of the fence in their backyard.

On 24 June 1998, a zoning enforcement officer for the
Town of Cary sent letters to petitioners informing them
that they were in violation of conditional use zoning
permit Z-664-92-PUD because they had installed gatesin
the fence. Petitioners filed an appeal Lo the Town of Cary
Zoning Board of Adjustment. On 10 August 1998, the
Board of Adjustment held a hearing and heard evidence
regarding the appeal, and residents of the Harmony Hill
neighborhood, including intervenorfrespondents, urged
the Board not to allow gates in the fence. Ultimately,
the Board upheld the zoning enforcement officer’s *303
interpretation of the conditional use permil and the
determination that petitioners were in violation of the
permit.

Petitioners appealed to Superior Court, Wake County.
At this point, the Thornes formally intervened. After
a hearing, the court overturned the Board's ruling and
ordered that the Sherborne homeowners were permitted
to install gates in the fence in order to access that
portion of their property located beyond the fence in
the buffer area. Intervenorfrespondents appealed. The
Court of Appeals reversed the trial court, holding that
petitioners are prohtbited from installing gates n the
fence. Westminster Homes, 140 N.C App. at 106, 535
S.E.2d at 419.

The only issue before this Court is whether petitioners,
as residents of the Sherborne subdivision, may install
individual access gates in the fence required under the
conditional use zoming permut. Petitioners contend that
the Board and the Court of Appeals erred in holding that
such gates are prohibited under a proper construction of
the conditional use zoning permit. We disugree.

**638 11 [21 131 M
when a governmental body. without committing its own
authority, secures a given property owner's agreement 10
limit the use of his property o a particular use or o
subject his tract to certain restrictions us a precondilion
to any rezoning " Chiismon v. Guilford County, 332 N.C.
611. 615. 370 S.E.2d 579. 583 (1988). “[T]he practce
of conditional use zomng is an approved practice m

“[Clonditional use zoming occurs
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North Carolina, so long as the action of the local zoning
authority in accomplishing the zoning is reasonable,
neither arbitrary nor unduly discriminatory, and in the
public interest.” Fd. at 617, 370 S.E.2d at 583; see alve
N.C.G.S. §§ 160A -381, 160A-382 (1999). “[T]he only use
which can be made of the land which is conditionally
rezoned is that which is specified in the conditional use
permit.” Hall v. City of Durham, 323 N.C. 293, 300, 372
S.E.2d 564, 569 (1988).

Isi 16
specialized form of a municipal ordinance, and it follows
that the same rules of construction apply to both. Courts
apply the same rules of construction when construing
both statutes and municipal zoning ordinances. Cogdel!
v. Tarlor, 264 N.C. 424, 428, 142 S.E.2d 36, 39 (1965)
{“The rules applicable to the construction of statutes
are equally applicable lo the construction of municipal
ordinances.”); accord Coastal Ready-Mix Concrete Co.
v. Board of Comm'rs of Town of Nags Head, 299 N.C,
620, 629, 265 S.E.2d 379, 385 (1980); Gearge v. Town of
Edenton, 294 N.C. 679, 684, 242 S.E.2d 877, 880 (1978).
"The basic rule is to ascertain *304 and effectuate the
intention of the municipal legislative body.” George, 294
N.C. at 684, 242 S E.2d a1 880.

Intent is determined according to
the same general rules governing
statutory construclion, that is, by
examining (i) language, (ii) spirit,
and (iii) goal of the ordinance,
[Coastal Ready—Mix Concrete Co.,
299 N.C. at 629, 265 SE2d at
185.) Since zoning ordinances are in
derogation of common-law property
rights, limitations and restrictions
not clearly within the scope of
the language employed in such
ordinances should be excluded from
the operation thereof. Yancey v
Heafner, 268 N.C. 263, 266, 150
S.E.2d 440, 443 (1966).

Cupricorn Equity Corp. v. Town of Chapel Hill Bd. of
Adjust 334 N.C. 132, 138 39,431 S.E.2d 183, 188 (1993).

8191 (10
principles of general statutory construction as we cxamine
the issue before us. First. “[i]t is & well established principle
of statutory construction that a section ol a statute

We alsc are mindful of several other

dealing with a specific situation controls, with respect
to that sitwation, olher sections which are general in
their apphcation.” Srate ex rel Utils. Conun'n v. Lumnbee
River Elee. Membership Corp., 275 N.C. 250, 260, 166
S.E.2d 663, 670 (1969); accord Three Guys Real Estate
v. Harnett Couniy, 345 N.C. 468, 474, 480 S.E.2d 681,
684 (1997); Trustees of Rowan Technical Coll. v. J. Hyvan
Hammond Assoces., 313 N.C. 230, 238, 328 5.E.2d 274, 279
(1985). Second, if the words of a statute are plain and
unambiguous, the court need look no further. Walker v.

{7t Thus, a conditional use zoning permit is a Board of Trustees of N.C. Local Governmental Employees'

Ret. Sys., 348 N.C. 63, 65-66, 499 S.E.2d 429, 430-3]
(1998); In re Banks, 295 N.C. 236, 239, 244 S.E.2d 386,
388-89 (1978). Finally, if the language is unclear, judicial
construction may be required. Banks, 295 N_C. a1 239, 244
S.E.2d a1 388-89.

Petitioners present a number of arguments to support
their position that individual access gates should be
allowed in the lence required under the conditional use
permit. Petitioners first argue that the Board and the
Court of Appeals erred by failing 1o interpret the term
“fence” consistently throughout the permit and with the
Town of Cary Unified Development Ordinance. They
contend that terms should be interpreied consistently
throughout all zoning authorities and that the ordinance
should provide a context for the conditional use permit,
which would favor allowing individual access gates in all
fences. Under the circumstances of this case, we do not
agree.

*305 The term “fence” is defined in the Cary Unified
Development Ordinance as “[a] structure used to delineate
a boundary or as a barrier or means of protection,
confinement, or screening.” Cary, N.C., Unified **639
Development Ordinance § 2.1.4 (1992) {emphasis added).
The term “lence” is nol expressly defined in permit
Z-664-92-PUD. Neither the ordinance nor the permit
defines the term “gate.” The ordinance does contain,
however, lunguage which is instructive in this case. The
ordinance states, under the heading "General Rules of
Construction,” that “[i]n the cvent ol any conflict beiween
the limitations. requirements, or standards contained in
different provisions of this Ordinance and applying to an
individual use or structure, the more restrictive provision
shall apply.”™ Unified Development Ordinance § 2.1.1(b).

We are unable 10 discover any provision in the Cary
Unificd Development Ordinance requiring terms to be

3.A.c
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defined in the exact same manner in both the ordinance
and conditional use permits. Moreover, the more specific
terims of the conditional use permit, by design, are meant
to place additional restrictions on land use and control
when applicable. Id.; see also Clrismon, 322 N.C. a1 618,
370 S.E.2d a! 583-84. Thus, the pernit may provide for
a fence without gates, even if the ordinance was clear
that gates are usually part of a fence. Such is not the
case here, as “gates” are not mentioned in the ordinance.
The conditional use permit, relating to specific uses and
conditions, does not necessarily have to be interpreted
consistently with the more general ordinance.

Even if we assume, arguendo, that terms must be defined
in the same manner throughout all zoning authorities, the
ordinance is not specific in this case und thus does not
controi our understanding of the term “fence.” The term
“fence” as defined in the ordinance does not specifically
provide for gates, and the term “gate” is not defined in
either the ordinance or the permit iiself,

(11}  Petitioners claim that, under this interpretation,
there are possible challenges 1o countiess condinional use
rezoning permits. We do not agree. Our interpretation of
the conditional use permit as specifically applied here and
in relation Lo the ordinance in this regard will not apply
more broadly to produce uncertainty and inconsistencies
at the local level. Definitions found in conditional use
zoning permits can be different from those found for the
same lerms in gencral ordinances because conditional use
permits are necessarily more specific in application and
restriction than general provisions. Conditional *306 use
permit “inconsistencies” with more general ordinances are
nermally contemplated as an acceptable means to require
more restrictive uses in a given specilic arca or location.

Petitioners further contend that, based on the plain
language of the conditional use permit, gates are permitted
in the fence at issue. They believe that nothing in
the conditional use permit suggests that this fence was
intended to block an owner's access to his property. As
evidence in support of their interpretation, petitioners
point 1o the fact that the Town approved the subdivision
and sale of the buffer to homeowners. They contend
that it is iltogical to suggest that the Town inlended to
block access to this portion of their land. They argue that
with a gatc already allowed lor the sewer casement, il is
inconsistent to suy that the continuity and integrity of
the fence would be damaged by other gates. However. we

believe a close reading of the entire permit suggests that
its clear intention was to preclude all gates not expressly
provided for in the document.

Thus, we do not agree with petitioners' understanding
of the plain language of the permit. Only one gate is
expressly mentioned in the permit. This gate was placed in
the fence to allow access lo an easement for maintcnance
of the sewer by the Town. The permit does not suggest
a reason for any other gates in the fence. Westminster
could have easily specified or bargained for additional
individual access gates if it had originally so desired. It did
not do so.

In addition, all other requirements in the permit support
our interpretation that additional gates are not permitted.
The permit states that the fence is to be the “same
architecturally” as two existing fences, neither of which
has a gate. The fence, together with “[flast growing and
evergreen trees,” 1s to provide “both optical and acoustical
screening” between the neighbors. The fence also is
connecled to other existing fences “in order to preserve
conlinuity and integrity.” The language that “[tjhe builfer
**640 otherwise will remain in its present natural and
undisturbed condition, except fencing and plantings,”
likewise does not suggest the permission of residential
access and use; rather, it implies the opposite. It is true that
in 1993 the Town did approve Westminsler's preliminary
plan for Sherborne, which included the subdivision of the
buffer area by cxtension of lateral boundary lines of lots
to be sold into the buffer to the adjacent boundary with
Harmony Hill. This fact, however, is not a persuasive
indication of the intended extent of the permil to include
individual access gates. When examined in context, the
language of the conditional *307 use permil itself
describes a desire for complete separation and privacy
for the Harmony Hill neighborhood. Taken together,
these requirements do not tead to or support petitioners’
conclusion. The careful use of terms and language in the
permit conveys a clear desire for privacy through a wide,
comprehensive buffer which includes an architecturatly
compatible fence restricting residential access and use.

Several other fuacts support our interpretation of the
zoning requirements. The drawing of the fence which
accompanied the plans submitted to the Town for
the Sherborne subdivision did not include gates or an
illustration of a gate. The permit also required the fence
Lo be set forty-five feet ofT the property line and the buffer
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itself to be left in an “undisturbed™ state. The requirement
of an “undisturbed” buffer strongly suggests that gates
are not permitted. Easy access through such gates may
ultimately jead Lo u change in the fundiamental nature of
the buffer area. For example, it is undisputed that the
five feet of bulfer zone on the inside, or petilioners' side,
of the fence has not remained in the intended natural
state and has gradually become part of petitioners' Jawns.
Allowing additional gates may, however unintentionally,
{ead 10 a gradual degradation of the environment specified
in the permit. Taken together, these requirements appear
entirely contrary 1o a desire to provide easy access for
Sherborne residents. They do suggest, however, that
additional gates are not to be installed in the fence
and, perhaps, that the buffer was originally inadvertently
subdivided as indicated above,

We also nole that the fence, as originally built, contained
only the one gate for the sewer easement. This fact is a
strong indication of the intent and understanding of the
nature of both the fence und the buffer area on the part
of the Town and Westminster. See Preyer v. Parker, 257
N.C. 440, 446, 125 S.E.2d 916, 920 (1962) (stating that the
conduct of the parties indicating the manner in which they
themsclves construe the agreement will be given weight in
the interpretation of the instrument by the courts). It is
quite unusual to build a fence with no gates if such gates
were originally contemplated, so thal onc would have to
return and, wastefully, tear the fence apart to later instali
galcs. Even after Westminster had subdivided the lots, it
did not include gates for the anticipated homeowners until
asked by the individual petitioners. These facts, taken
together with the plain language of the permit, are a
strong indication that the parties themselves originally
understood the permit to exclude individual access gates
in the fence.

*308 Petitioners (urther assert that a non-access
interpretation will lead to absurd or illogical results. They
argue that they will own inaccessible property for which
they mainiain tax and tort hability. However, without
access petitioners will hardly be inviting or allowing other
people to make use of the buffer area, and only trespassers
would likely gain access to this undisturbed area. We thus
conclude that under the circumstances here, there would
be no reasonable basis for tort Liability absent some willful
action. See Nefson v Freeland, 349 N.C. 615, 632, 507
S.E.2d 882, 892 (1998). With regard 1o tax liability. the
luck of access could potentially reduce petitioners’ tax

liabilities, in that the residential arca of their lots is reduced
in value.

n2 Next, petilioners conlend that the proper
interpretation of the conditional use permit, and zoning
ordinances in general, should favor the frce use of
property. See Yancey, 268 N.C. at 266, 150 S.E.2d
at 443, Petitioners thus assert that zoning ordinances
should be strictly construed in favor of the landowner
and that courts should not presume intent to impose
property restrictions beyond those clearly set forth in the
permit. While ambiguous zoning statutes **641 should
be interpreted 10 permit the free use of land, as discussed
above, no such ambiguity exists here. Even though the
buffer and the fence restrict the use of part of these lots,
this limitation is permitted under the circumstances. The
permit is clear in its restrictions as to use of the buffer area.
It is to be “undisturbed.”

The permit is a result of a compromise bargain, an
agreement for higher density development by Westminster
in exchange for additional privacy protection for
Harmony Hill. Westminster could not have subdivided
the property for the Sherborne subdivision without
this bargain, which removed respondents’ protests to
Westminster's proposed rezoning. As the property has
now been subdivided and developed, Harmony Hill
residents would be feflt with substantially less than the
privacy for which they bargained if gales were permitted
under the permit, alter giving the full benefit of greater
development to Westminster and petitioners.

Furthermore, clear notice of the buffer urea and
fence was given in petitioners' deeds and the recorded
plat. Westminster's sale of the buffer arca, not the
Board's interpretation of the ordinance, resulted in the
contended claim which petitioners now asseri. Uader
the circumstances, the expressed intentions of the permit
for an extensive, composite privacy buffer must control.
Like the Board, we interpret the zoning ordinance as not
permitting additional gates in the fence, *309 even if it
restricts the use of tand in the Sherborne subdivision in
this case.

1y 14 psj
not permitted, this amounts 10 an unconstitutional taking
of theit land by the Board. Petitioners raise this issue for
the first time on appeal to this Court. This Court has Jong
held that issues and theories of a case not raiscd betow will

Petitioners finally assert that if gates are
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not be considered on appeal, see, e.g., Smith v Bouney.,
215 N.C. 183, 184-85. | S.E.2d 371, 371-72 (1939}, Weil
v. Herring, 207 N.C. 6, 10. 175 S.E. 836, 838 (1934),
and this issue is not properly before this Court. In any
event, we do not consider the Board's interpretation of this
permil 1o be an unconstitutional "taking™ of petitioners’
private property since there was no imposition of new
conditions on pelitioners’ use in this case, in that the Board
merely applicd ulready-existing conditions. Further, this
permit was not imposed by a legislative or regulatory
body, but was requested and negotiated by the parties.
Here, Westminster voluntarily assumed these restrictions
as 4 compromise that allowed it to request a higher density
residential zoning. “ ‘[{Ojne who voluntarily procceds
under a statute and claims benefits thereby conferred will
not be heard to question its constitutionality in order o
avoid its burdens.” " Bailey v. State, 348 N.C. 130, 147,
500 5.E.2d 54, 64 (1998) (quoting Convens of Sisters of Sr.
Joseph v. City of Winston-Salem, 243 N.C. 316, 324, 90
S.E.2d 879. 885 (1956)).

We conclude that the additional, individual access
gates sought by petitioners are not permitted under
conditional use zoning permit Z-664-92-PUD. The
Board has interpreted the existing conditions of the

permit consistently over time,> and we hold that

Us interpretation is reasonable in light of all the
circumstances of this case. From the language of the
permit, as well as the surrounding facts and circumstances,
it is clear that gates, other than the one specified for the
sewer easemient, are not permitted in the fence. In this case,
we are compelled to agree with intervenor/respondents
that “[glood fences make good neighbors.” Robert Frost,
Mending Wall. in The Poetry of Robert Frost 33, 33-
34 (Edward Connery Lathem ed., Holt, Rinehart and
Winston 1969) (1914), Thus, for the reasons discussed
above, the decision of the Court of Appeals is

*310 AFFIRMED

Justice ORR dissenting.

The bottom line of the majority opinion 1s, in effect, 10
wotally deprive a properly owner **642 ol access (0 4
portion of that owner's land despite the fact that the owner
conlinues o pay taxes on and be liable for that property.
In order 1o reach this result, the majority concludes
that a clearlv ambiguous ordinance 15 not ambiguous
and that at s pernussible for @ term to have dilTerent

meanings and applicalion within the same ordinance
without the ordinance ever specifying that such is the case,
I conclude for the reasons set forth below that the Cary
ordinance in question does nol prohibit the petitioners
from putting a gate in the fence. Furthermore, even
though the constitutionality of this action by the Town of
Cary was not raised below, I disagree with the majority
that it is “not an unconstitutional taking.” 1 therefore
respectfully dissent from this unwarranted disregard for
private property rights.

The majority holds that the term “fence” in the
conditional use ordinance has a meaning dilferent
from the meaning in the Cary ordinancce and in
the language of Z-664-92 PUD iwself. However, such
reasoning is contrary te an established canon of statutory
interpretation, which also applies to the interpretation
of municipal ordinances, See Woodhouse v. Board of
Comm'rs of Nags Head, 299 N.C. 211, 225, 261 S.E.2d
882, 891 (1980). The rules of statutory interpretation
require slatutes to be “construed as a whole, and not by
the wording of any particular section or part.” McLeod
v. Board of Commt'rs of Carthage, 148 N.C. 77, 85, 61
S.E. 605, 607 (1908). Thus, words that carry a specific
definition in one part of a statute are presumed to carry
that same definition in all other parts. As the intervenor
concedes, the conditional use permit is part of the Cary
ordinance. Therelore, unless the language expressly states
otherwise, we must presume that the application of the
definition of “fence” in the conditional use ordinance is
consistent with its definition in the Cary ordinance. If you
can have a gate in your fence under the Cary ordinance
in other situations, then you can have one under these
facts unless something to the contrary specifically states
otherwise.

Following this canon of statutory interpretation, the
term “fence” in the ordinance must include gates. The
term “fence” as used throughout the Cacry ordinance
indicates the Town's intent to allow gales, For example,
the ordinance requires solid fences around play areas
al day-care homes. Cary, N.C., Unified Development
Ordinance *311 §§ 13.1.7, 13.1.8 (1992). These sections
do not menuon gates. However, gates must be included
in the term " fence”; otherwise, children would have 1o be
dropped over the fence in order to access the playground.

Language included in the Cary ordinance after Z 664-92
PUD was passed also provides msight on the definition of
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fence. The ordinance now provides that “[n}o sign or logo
shall be permitted to be located on a fence.” Cary, N.C,,
Unified Development Ordinance § 13.1.10(d) (1992). This
language does not specifically prehibit signs and logos
on gates, but the drafters clearly intended to do so. Any
other interpretation would resull in allowing signs and
logos on gates but not on fences. The language of these
two sections indicates that the term fence in the Cary
ordinance includes gaics installed within a fence. Because
we must construe statules as a whole and because the
conditional use permit is part of the Cary ordinance,
we must assume that the term “fence” as used in Z
664-92-PUD is defined consistent with that lerm's usage
throughout the general zoning ordinance.

Aside from this established canon of stalutory
interpretation, the language of the conditional use
ordinance itself indicates Cary's specific intent o define
terms in the conditional use ordinance consistently with
the zoning ordinance. The conditional use ordinance
refers Lo at least one definition in the Cary ordinance,
providing that trees in the undisturbed buffer area should
be of the “type ‘A’ buffer standard.” Reference to a
“type ‘A’ buffer standard™ is hopelessly unclear unless it
was meant to carry the same meaning as those terms in
the town ordinance. Thus, since Cary meant to use that
term consistently, it follows that, absent language to the
conirary, Cary inlended to use “fence” consistently as
well,

The assumption that terms carry the same meaning in
the Cary ordinance and the conditional use ordinance
can, however, be overcome by a clear indication that the
terms **643 were meant to have different meanings. That
simply was not done in this case. The intervenors argue
that the language of Z- 664-92-PUD clearly indicates an
intent to use a definitton of fence that docs not include
gates. I disugree. The intervenors contend that because
the land )5 an “undisturbed buffer,” it should not be
accessible. However, the lext of Z-664-92 PUD indicales
that the Town anticipated access to the buffer zone. Z
664-92-PUD requires the fence Lo be mamtained and trees
to be planted and replaced i necessary. Planting trees and
maintaining a fence require people to walk in the buffer
zone, thus showing that the Town anticipated some access
to the buffer zone.

*312 Furthermore, after Z 664 92 PUD was passed,
Cary defined ™ undisturbed buffer™ as a “unmit of land

containing sufficicnt quality and quantity of vegetalion
to meet the requirements of Chipter 14, Part 1 of this
Ordinance. Such buffer shall not be graded, nor shall
any development occur within such buffer.” Cary, N.C.,
Unified Development Ordinance § 2.1.4 (1992). Therefore,
“undisturbed buffer” means that the land may not be
graded, or developed, but it does not mean that access to
the land is prohibited.

The intervenors contend that the conditional use
ordinance requires the fence to preserve “conlinuity”
and that a fence with gates is not continuous. However,
“continuity” refers to the requirement that the fence
connect at each end 1o already existing fences. They also
argue that the fence must be the “same architecturally”
as the Preston Woods {ence and that because the Presion
Woods fence has no gates, neither may the petitioners’
fence. However, the installation of gates does not prevent
a fence from being the same architecturally. In fact, the
gates at issue in this case are made of the same materials,
are the same size, and are thus identical architecturally o
the rest of the fence.

The intervenors further contend that since Z 664-92
PUD specifies one gate, additional gates are excluded.
They argue the canon of expressio unius est exclusio
alterius “to express or include one thing implies the
exclusion of the other,” Black's Law Dictionary 602 (7th
ed.1999} but this canon applies only when the thing
mentioned and the thing exciuded are sulficiently similar
to warrant the inference. The gate mentioned in the
ordinance is for city sewer access and was required,
while the gates at issue here are for private use and zre
optional. The gates at issue in this case differ too much
from the sewer gates to apply the canon of expressio
unius est exclusto alterius. Instead of prohibiting other
gates, I believe specilying one gale indicates that gates
are permissible. Had the Town intended 1o prohibit other
gates, it could have easily done so by providing the
appropriate language,

Finally, this Court has held that “ ‘[zJoning regulalions are
in derogation of common law rights and they cannot be
construed to include or exclude by implication that which
is not clearly their express terms.” * Yancey v. Heafuer,
268 N.C. 263, 2066, 150 S.E.2d 440, 443 (1966} (quoting
1 E.C. Yokley, Zoning Law and Practive § 184 (2d. cd.
Supp 1962)). Because Z-664-92-PUD does not expressly
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access. Maybe even on a good day, they will be invited to
walk across their neighbor's backyard to actually stand on
the property they own. Under the majority's view, that is
their only hope.

prohibit gates, we cannot imply such a restriction, nor can
we guess at what was intended.

*313 While the majority quotes Robert Frost that
*[glood fences make good neighbors,” I fail to see how a
solid, seven-foot tall, wooden fence with no gates or other

means of access to the owner's property on the other side  Justice BUTTERFIELD joins in this dissenting opinion.

{short of pole-vaulting over the fenec) is very neighborly. .:
Perhaps the property owners from Sherborne subdivision Al Citations :
. : i

can drive around te Harmony Hill subdivision, stop in |
Dbl o SIOP I 04 NLC. 298, 554 S.E.2d 634 |

front of their neighbors' homes and gaze longingly at the ¢
fifty-foot strip of their property to which they have no |
i

Fooinotes !
1 The Cary Zoning Ordinance now states that *[nJo buffer in a residential subdivision shall be wholly owned (in fee simple 1
absolute) by the owner of an individual residential building lot zoned for single family uses. The buffers shall be owned by !

or ba under the control of a homeowner's assoclation or be owned outright or under an easement by a third parly or the i
proparty rights shall be otherwise divided s that the property owner does not directly own the right to remove, modify or <
damage the buffer.” Cary, N.C., Unified Development Ordinance § 14.1.5(0) (1995). This requirement was not in effecl )

al the lime conditional use permit Z-664-92-PUD was approved. E

2 Of the eighteen lols that do not contain a porlion of the buffer, eight are equal in size or smaller than the Evanses’ ol c
discounting the buffer, and sixteen are equal in size or smaller than the Naiks' lot discounting the buffer. .

3 In May 1997, a gate was added lo the fence between the Harmony Hills neighborhood and the Providence Commons 3
|

subdivision. The Town determinad that, under the Z-664-92-PUD conditions, addilional gates were not permitied,
Providence Commons residents did not appeal this determination. Instead, an applicalion to amend the zoning conditions
was submilted to the Cary Town Council. The application was later withdrawn.

End of Document 2 2018 Thomson Reuters, No claim to original U.S. Government Works.
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275 N.C. 250
Supreme Court of North Carolina.

STATE of North Carolina ex rel. UTILITIES
COMMISSION, and Carolina Power
& Light Company and Acme Electric
Corporation and Acme Electric Corporation

of Lumberton, North Carolina, Appellees, 2

V.
LUMBEE RIVER ELECTRIC
MEMBERSHIP CORPORATION, Appellant.
No. 17.
I
April 9, 1969,

Synopsis
Nonprofit  electric  membership corporation  filed

complaint against public utility corporation. The Ulilities
Commisston dismissed complaint, and plaintiff appealed.
The Court of Appeals, 3 N.C.App. 318, 164 5.E.2d 895,
affirmed and plaintilf appealed. The Supreme Court, 13}
Lake, J., held that where location of cusiomer's premises
was not wholly within 300 feet of any line of any electric
supplier and was not partially within 300 feet of lines
of two or more electric suppliers, customer had right to
choose pubdlic utility corporation as its supplier rather
than nonprofit electric membership corporation which
had previously had a single-phase power line within 300
feet of & portion of the premises that required three-phase
line though membership corporation could reach plant by
extension of lines substantially shorter than could public
utility.

Aflirmed. 4]

West Headnotes (14)

1]] Electricity
== Service Areas;Competition
Public Utilities
v Certificates, permits. and franchises
Absent valid grant of such right by statule or
by an administrative order issucd pursuant Lo
statutory authority and absent valid contract

151

3Ac

with 1ts competitor or with person to be
served, a supplier of eclectric power, or
other public utility service, has no territorial
monopoly or other right to prevent its
competitor from serving anyone who desires
the compelitor 10 do so.

3 Cases that cite this headnole

Electricity

#= Cooperalives and associations

Except as restricted by contract, electric
membership corporations and public utility
companies supplying electricity are free
io compete in rural arcas ol the state
notwithstanding fact that such competition
may result in substantial duplication of
electric power lines and other fucilities. G.8. §§
62-110.2(b) (5), 117 1 et seq.

2 Cases that cite this headnote

Public Utilities

w= Constitutional and statutory provisions
Police power of state is broad enough to
include a statute providing that a public
utility company, desiring o serve a new
area, must obtain from utilities commission
a certificate that public convenicnce and
necessity requires proposed extension of its
distribution facilities.

Cases that cite this hcadnote

Communication: County - Exhibit 1 (New Business)

Electricity

»= Regulation in gencral;statutes and
ordinances

Uulities commission is a creature of

Legislature and has no authonty 1o restrict
competition between supphers of electricity,
excepl in so far as that authority has been
conferred upon 1t by statute.
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6l

7l

18

19

Utilities commisston may not, by rule or
order, forbid exercise of a right expressly
conferred by statute,

Cases that cite this headnote

States
= Police power

Legislative body is under no compulsion to
exercise police power of state to its fullest
extent or La exercise it in a manner which the
courts or an administrative agency may deem
wise or best suiled to public welfare.

1 Cases that cite this headnote

Constitutional Law
&= Public utilities

It is for Legislature and not for court or
utilities commission to determine whether
policy of free competition between suppliers
of electric power or policy of territorial
monopoly or an intermediate policy is in the
public interest.

2 Cases that cile this headnotc

Electricity
@~ Scrvice Areas;Competition

If the Legislature has enacted a statule
declaring right of a supplier of electricity to
serve, notwithstanding availability of service
of another supplier closer to customer, neither
courl nor utilitics commission may forbid
service by such supplier merely because it
will necessitate an uneconomic or unsightly
duplication of transmission or distribution
lines.

5 Cases that cite this headnote

Electricity
+— Service Areas:Competition

It is plant of customer and not tract on which
plant is located that constitules “premises”
within meaning of stutute giving every electric
supplier the right to serve all premises being
served by it GRS, 62 - 110.2(a) (1), (by (1. 3-5).

[1o]

11

112]

113)

2 Cases that cite this headnote

Electricity
w= Cooperatives and associations

Where location of customer's premises was
not wholly within 300 feet of any line of
any eclectric supplier and was not partially
within 300 feet of lines of two or more electric
suppliers, customer had right to choose public
utility corporation as its supplier rather than
nonprofit electric membership corporation
which had previously had a single-phase
power line within 300 feet of a portion of the
premises that required three-phase line though
membership corporation could reach plant by
extension of lines substantially shorter than
could public utility. G.S. §62-110.2(a){1), (b)
(1,3 5),(c), 117 ) ct seq.

1 Cases thal cite this headnote

Statutes
w=» CGeneral and specific stalutes

Statutes
= Earlier and later statutes

A section of a statute dealing with a
specific situation controls with respect to that
situation other sections which are genecral
in their application and specially treated
situation is regarded as an exception to
general provision, especially where specific
provision is the later enactment.

29 Cases that cite this headnote

Statutes

~ Giving effect to statute or language;
construction as writlen
When section dealing with a specific matter is
clear and understandable on its face it requires
no construction and court is without power
to interpolate or superimpose condiions and
limitations.

31 Cases that cite this headnote

Constitutional Law
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w«= Public utilities

It is for Legislature and not court or utilities
commission to determine whether a special
provision should be made for regulation
of competition between electric membership
corporations and public utility companies
rendering electric service,

I Cases that cite this headnote

[14]  Electricity

v Cooperatives and associations

Where Legislature had made determination
as to regulation of competition between
electric membership corporalions and public
utility companies rendering electric service, it
was unnecessary for utilities commission to
inquire into or determine general economic or
aesthetic effect and advisability of duplication
of electric membership corporation's line.

1 Cases that cite this hcadnote

*252 **665 Lumbee River Electric Membership
Corporation, hereinafter called Lumbee, instituted this
proceeding in the North Carolina Utilitics Commission by
filing in 4 single document a complaint against Carolina
Power & Light Company, hereinafter called CP&L, and
an application for an assignment (o Lumbee of a described
area in Robeson County as its electric service area. The
Utilities Commission entered its order separating the two
into independent proceedings and setting the complaint
against CP&L for hearing. Lumbee did not except to
that order, and all subscquent proceedings, including the
present appeal, have been and are upon the theory that
nothing but the complaini against CP&L is involved.
CP&L filed its answer thereto. Acme Electric Company,
hereinafter called Acme, was permitted by the Utilities
Commission to intervene and filed its answer in support
of the position taken by CP&L.

The Utilitics Commission heard no evidence, but, upon
facts *253 stipulated by the partics and admissions in the
pleadings, dismissed the complaint, Commissioners Eller
and McDevitt dissenting, Lumbee appealed to the Court
of Appeals which affirmed the order of the commission,

its opinion being reported in 3 N.C.App. 318. 164 S.E.2d
895, Brock, J., dissenting,

The material facts, summarized, are these;

Lumbee, a non-profit electric membership corporation,
organized pursuant 1o Ch. 117 of the General Statutes,
supplies electric power to its members in Robeson County
and nearby areas. CP&L, a public utility corporation,
carries on for profit in Robeson County, and elsewhere
in North Carolina, the business of supplying electric
power to the public. Lumbee purchases substantially all
of its power at wholesale rates from CP&L and so is a
CP&L rate payer. Acme is a manufacturer of electrical
equipment. The Utilities Commission has not made any
assignment of territories in Robeson County to CP&L or
to Lumbee or 1o other supplices as service areas pursuant
to G.8.562-110.2(c).

Acme, after negotiations with CP&L, acquired a tract of
36 acres in Robeson County on the cast side of Highway
95 and the north side of U.S. Highway 74. At the
time of Acme's acquisition of this site, Lumbee owned
and operated a three-phase power line running along
U.S. Highway 74 and thence along and near to the west
boundary of Highway I—95, across from the sile so
acquired by Aeme, and also a single-phase line running
therefrom, across the highway right-of-way into and upon
the western portion of the land so **666 acquired by
Acme. The purpose and use of the single-phase line was
to supply electric power to a tenanl house and two signs
all then located upon the site but subsequently removed
in the construction of Acme's ptant. The single-phase line
was then removed by Lumbee at Acme’s request, without
prejudice to any right of Lumbee to supply electricity to
the plant.

Acme conveyed a portion of the tract to its wholly owned
subsidiary. The subsidiary built thereon a large building,
which it then [eased to Acme for the operation thercin by
Acme of its manufacturing business. The larger part of
this building lies within 300 feet of the former location of
Lumbee's single-phase line, but a portion of it is more than
300 feet from the former location of that line and all of it is
more than 300 feet from Lumbee's three-phasc line west of
Highway 95, that along U.S. Highway 74 being more
distant.

Acme contracted with CP&L 1o take ull of us electric
power at this plant from CP&L. Acme requires three-
phase electric service. *254 To sorve Acme il was

3A.c
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necessary for CP&L 10 construct 3.63 miles of new three-
phase line and to convert 0.6 miles of single-phase line
to three-phase line. Substantially all of this CP&L line
runs along U.S. Highway 74, just across the highway
from Lumbee's three-phase line. For Lumbee to serve the
Acme plant would require a relatively short extension of
its existing three-phase line across Highway 1. 95. The
point of connection of the CP&L line, so extended, with
the Acme plant is more than 300 feet from the former
location of Lumbee’s single-phase line.

In its letter to Lumbee requesting the removal of the
single-phase line and advising Lumbee of Acme's contract
with CP&L, Acme stated that its reasons for desiring
service by CP&L were that it desired to be served by
a regulated public wtility and that CP&L had been of
assistance to Acme in locating and selecting this site
for its plant. In its answer Acme alleged CP&L was
better qualified by experience and facilities 1o supply an
industrial plant such as Acme's than was Lumbee.

The complaint alleged, in substance, such of the above
facts as had occurred at the time it was filed. It also alleged
Lumbee was ready, able and willing to supply adequately
all the needs of the Acme plant for electric service, that
CP&L had begun the construction of its above mentioned
line and that it would be an unnecessury and economically
wasteful and unsightly construction. Lumbee prayed the
Utilities Commission (o restrain CP&L from further
construction of such facilities and from rendering service
to the Acme plant and 1o require CP& L to remove
the facilities which had then been constructed for that
purpose.

Lumbee moved for a temporary restraining order, which
was denied by the commission. The construction of the
line was completed by CP&L and it supplied electric
service over these facilities to the contractor constructing
the Acme plant. CP&L and Acme then moved to dismiss
the complaint as a matter of law upon the stipulated
fucts and the pleadings. The commission first denied this
molion and then, upon reconsideration, allowed it,

The commission found as a fact: ‘Lumbee does not allege,
and counsel for Lumbec conceded that 1t does not propose
to show, that CP&L will not make a profit or earn a return
on the lacilitics constructed by it 1o furnish eleciric service
to the Acme premises.” While thisis not a fact stipulated, it
is truc that the complaint does net contain any allegation
with reference 1o this matier.

The commission concluded; "There is no question but
that, under G.S. s 62—110.2(b)}(5), CP&L has the right
to provide electric service to the Acme plant or ‘premises’
in this case. * * * (W)hether *285 or not there may
be duplication, is not an issue in this proceeding, * * *
(E)ven if duplication should exist it would not deprive
the consumer of its statutory right 1o choose **667 s
electric supplier or deprive CP&L of its statutory right to
serve.’

Attorneys and Law Firms
Crisp, Twiggs & Wells, Raleigh, for appellant.

Edward B. Hipp, Commission Atty., and Larry G. Ford,
Associate Commussion Atty., Raleigh, for Nosth Carolina
Ultilities Commission, appellee.

Sherwood H. Smith, Jr,, Charles F. Rouse and W. Reid
Thompson, Raleigh, for Carolina Power & Light Co.,
appellee.

McLcan & Stacy, Lumberton, for intervenor appeliee.
Opinion
LAKE, Justice.

Acme desires to purchase from CP&L the electric power
it requires for the operation of its manufacturing plant.
CP&L desires to seil that power to Acme. They have
entered into a contract for such purchase and sale. We are
not required to determine whether Acme coutd compel an
unwilling CP&L to serve it.

Lumbee is a customer of CP&L. We are not, however,
presently required to determine whether, as such
customer, it may bring a proceeding before the Ultilities
Commission 1o prevent CP&L from constructing an
extension of CP& L's facilities on the theory that such
extension will be unprofitable and, therefore. may, at
some future date, make it necessary for CP&L 10 charge
Lumbee rates higher thun CP&L would otherwise need in
order to earn a fair return on the fair value of CP&L's total
plant. Lumbee docs not proceed here upon that theory.
While it does not stipulate that CP&L will derive from its
service 1o Acme a fair return upon that portion of its total
rate base attributable 10 such service, Lumbee does not
allege the contrary. It proceeds here upon the theory that
it. as a supplier of clectric power, has the exclusive right 10
serve Acme though Acme prefers another supplier.

wnittal IBMAA 1009 Hamntan | Aadas Mamnaranndl

Communication: County - Exhibit 1 (New Business)

Attarhmant: Aanhmant 2 va cran WWilliame Mallan:

[ 3Ac |

I‘| Packet Pg. 188




State ex rel. Utilities Commission v. Lumbee River Elec...., 275 N.C. 250 {1969)

166 S.E.2d 663

Again, we do not presently have before us the guestion
of Lumbee's right to have the Ulilities Commission assign
to Lumbee, as its exclusive service area, any territory
pursuant to G.S. s 62—110.2(c). That statute confers upon
the commission the authority, and imposes upon it the
duty, to make such assignmenls to electric membership
corporations, such as Lumbee, and to electric utility
companies, such as CP&L, of ail territory oulside the
corporate limits of municipalitics and more than 300 feet
from the lines of any such supplier. It provides that ‘in
order {0 avoid unnecessary duplication *256 of electric
facilities,’ the commission shall, *as soon as practicable
after January 1, 1966,' so assign all such territory ‘in
accordance with public convenience and necessity.” The
record before us shows that, despite the passage of
three years, there has been no such division of such
territory in Robeson County, either by agreement of the
suppliers or by order of the commission. Originally, in this
proceeding Lumbee combined its prayer for a restraining
order against CP&L with its application for an order so
assigning to Lumbee the territory which includes the Acme
plant. However, Lumbee did not except to the order of
the commission which separated its application for such
assignment of territory from ils complaint against CP&L.
Only the latter was heard by the commission and it alone
is now before us.

Thus, the question before us is whether Lumbee, as a
competitor of CP&L, has a right, in the absence of such
assignment of territory by the commission and in the
absence of any contract between Lumbee and CP&L
or between Lumbee and Acme, to an order by the
Utilities Commission forbidding CP&L 1o serve Acme in
accordance with Acme's request. Lumbee asserts that it is
entitled to the entry of such order solely because, at the
time Acme's initial need for service arose, Lumbee had in
operation a single-phase power line within 300 feet of a
portion of Acme's plan{, and a threc-phase line a short
distance further therefrom, whereas CP&L had to build
approximately four miles of line, substantially paralleling
and duplicating Lumbee's line, in order to reach the Acme
plant,

**668 [ 12} In the absence of a wvalid grant of
such right by statute, or by an administrative order
issued pursuant to statutory uuthority, and in the absence
of a valid contract with its competitor or with the
person to be served, a supplicr of clectric power, or
other public utility service, has no territorial monopoly.
or other right to prevent its competitor from serving

3.A.c

anyone who dcsires the compelitor to do so. In Blue
Ridge Electric Membership Corp. v. Duke Power Co.,
258 N.C. 278, 128 S5.E.2d 405, this Court said, ‘Unless
compelled by some cogent reason, one seeking electric
service should not be denied the sight to choose between
vendors.” Tn Pitt & Greene Electric Membership Corp,
v. Carolina Power & Light Co., 255 N.C. 258, 120
S.E.2d 749, and in Carolina Power and Light Co. v.
Johnston County Elcctric Membership Corp., 211 N.C.
717, 192 S.E. 105, this Court recognized that, except as
restricted by contract, electric membership corporations
and public utility companies supplying eleciricity are free
to compele in the rural areas of this State, notwithstanding
the fact that such competition may result in substantial
dupulication of electric power lines and other facilities.

#257 3] |4] 1tis well settled, that the police power
the State is broad enough to include a statule providing
that a public utility company, desiring to serve a new
area, must obtain from the Utilities Commission a
certificate that public convenience und necessity requires
the proposed extemsion of its distribution facilities.
It is, however, equally well settled that the Ulilities
Commission is a creature of the Lepislature and has
no authority to resiricl competition between suppliers
of electricity, cxcept insofar as that awthorily has been
conferred upon it by statute. State of North Carolina ex
rel. Utilities Comm. v. Thursion Motor Lines, 240 N.C.
166, 81 S.E.2d 404; North Carolina Utilities Comm. v.
Atlantic Greyhound Corp.. 224 N.C. 293, 29 S.E 2d 909.

ISt 16l 17
its rule or order, forbid the exercise of 4 right expressly
conferred by statute. See North Carolina Utilities Comm.
v. Atlantic Coast Linc R.R. Co., 224 N.C. 283, 29 5.E.2d
912. The legislative body is under no compuision to
exercise the pohice power of the State to its fullest extent,
or to exercise il in a manner which the courts, or an
adminmistrative agency, may deem wise or best suited to
the public wellare. Zopfi v. City of Wilmington, 273
N.C. 430, 160 S.E.2d 325; In re Markham, 259 N.C.
566. 131 S.E.2d 329. In is for the Legislature, not for
this Court or the Utilities Commission, to determine
whether the policy of free competition between suppliers
of clectric power or the policy of lerritorial monopoly
or an intermediate policy is in the public interest. If
the Legislature has cnacted a statute declaring the vight
of a suppher of electricity to serve, noiwithstanding the
availability of the scrvice of another supplier closer to the

of

18] Obviously, the commission may not, by
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customer, neither this Court nor the Utilitics Commission
may forbid service by such supplier merely because it
will necessitate an uneconomic or unsightly duplication
of transmission or distribution lines. In such event, it
is immaterial whether the Legislature has imposed upon
such supplier a correlative duly to serve.

In the light of these principles, we turn, to G.S. s 62-
110.2, enacted in 1965, prior 10 which time there was no
restraint upon competition in vural areas between clectric
membership corporations and public utility suppliers of
electric power except as established by contruct. Pitt &
Greene Electric Membership Corp. v. Carolina Power &
Light Co., supra.

The former absence of statutory provisions rcstricting
competition between electric membership corporations
and public utility suppliers of electric power gave rise
to many contracts between these two types of supphiers
designed to fix their respective territorial rights, which
contracts, in turn, gave rise to much litigation. **669 Sce
Blue Ridge Electric Membership Corp. v. Duke Power
Co., supra. In the hope of putting an *258 cnd Lo or
reducing this turmoil, the 1965 Legislature enacled G.S.
s 62—110.2, the language of which was the result of
collaboration and agreement between the lwo types of
suppliers.

Subsequent (c) of this statute provides for the assignment
of territory by Lhe commission above mentioned.
Subsection (b} of this statute sets forth in ten numbered
paragraphs specific rules governing the right of suppliers
to serve in situations there described. Provisions pertinent
to this appeal are as follows:

(b} Tn areus outside of municipalities, clectric suppliers
shall have rights and be subject to restrictions as follows:

‘(1) Every electric supplier shall have the right to serve all
premises being scrved by it, or Lo which any of its facilitics
for service are attached, on April 20, 1965.

‘(2) Every electric supplicr shall have the right, subject
to subdivision (4) of this subsection, to serve all premises
itially requiring clectric service after April 20, 1965
which are locate wholly within 300 feet of such electric
supplier's lines as such lines exist on April 20, 1965,
cxeept premiscs which. on said date. are being served
by another electric supplier or to which any of another
clectric supplicr's lacitities for service are attached.

*(3) Every electric supplier shall have the right. subject
to subdivision (4) of this subscction, 1o serve all premises
initially requiring electric service afler April 20, 1965
which are located wholly within 300 feet of lines that such
electric supplier constructs after April 20, 1965 1o serve
consumers that it has the right to serve, except premises
located wholly within a service area assigned to another
clectric supplier pursuant to subsection (c) hereol.

‘(4) Any premises initially requiring electric service after
April 20, 1965, which are located wholly or partially
within 300 fect of the lines of one electric supplier and also
wholly or partially within 300 feet of the lines of another
electric supplier, as cach of such supplier's lines exist on
April 20, 1965, or as extended to serve consumers that the
supplier has the right to serve, may be served by such one
of said electric suppliers which the consumer chooses, and
any electric supplier not so chosen by the consumer shall
not thereafter furnish service to such premises.

*(5) Any premises initially requiring electric service after
April 20, 1965 which are not located wholly within 300
*259 feet of the lines of any electric supplier and are not
located partially within 300 feet of the lines of two or more
clectric suppliers may be served by any electric supplier
which the consumer chooses, unless such premises are
located wholly or partially within an area assigned o an
electric supplier pursuant to subsection {c} hereof, and any
electric supplier not so chosen by the consumer shall not
thereafter furnish scrvice to such premises,

‘(10) No electric supplier shall furnish electric service
to any premises in this State outside the limits of any
incorporated city or town excepl as permitied by this
section * * *'

191 Subsection (a}(1) of this statute defines ‘premises’
to mean ‘the building, structure, or facility to which
clectricity is being or is o be furnished,’ subject to 2
proviso not presently material. Consequently, it 1s the
plant of Acme, and not the tract upon which it s located,
which constitutes the ‘premises’ here involved, as that
term is used in subsecion (b). Thus, paragraph (1) of
subsection (b}, **670 above guoted, does not confer
upon Lumbee the right to serve the Acme plant by reason
of Lumbce’s former service to the residence and the electric
signs previously located on thus tract. For the same reason,
the *premises’ here involved are locaied partially bul not

3.A.c
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wholly within 300 leet of where Lumbec’s single-phase line
was when Acme's initial need for electric service arose.
Conscquently, the right of CP&L 10 construct its line here
in question and to serve the Acme plant is governed by
paragraphs (3), (4) and (5), above quoted.,

CP&L's right, il any, under paragraphs (3) and (4) of
subsection (b), to serve Acme arises by reason of ils
exlension of its lines after April 20, 1965, for the purpose
of serving Acme and, therefore, depends upon the right
of CP&L to extend its lines for that purpose. Thus, the
controlling provision of the statute is paragraph (5).

[10] At the time this proceeding was comimenced, and
prior thereto, the Jocation of the Acme plant was not
wholly within 300 feet of any line of any electric supplier,
nor was il partially within 300 feet of the lines of two
or more electric suppliers. As of that time, paragraph (5)
of subsection (b) of the statute plainly and unequivocally
established the right of Acme to choose CP&L as its
supplier and the right of CP&L to serve this plant if Acme
so choseil. Acme did so choose. Thus, the line constructed
to the plant by CP&L *260 after April 20, 1965 was
constructed to serve a consumer CP&L had the right to
serve. This brought paragraphs (3) and {4) of subsection
(b) of the statute into operation. Since the statute expressly
conferred upon CP&L the right to serve this plant, the
Utilities Commission was not authorized to forbid CP&L
o do so merely because Lumbee desired (o perform the
service and could reach the plant by an extension of its
lines substantially shorter than the lines requires to be built
by CP&L.

We cxpress no opinion as to the authority of the Ultilities
Commission, ¢on ils own motion or upon complaint, to
forbid construction by a public utility company for the
purpose of serving u customer located similarly to Acme
upon an allegation and a showing that such construction
would be so wastelul of that supplier's own financial
resources as to endanger its future capacity to serve
adequately at reasonable rates. Lumbee does not allege
such i situation.

i 1z
1965 inserted G.S. 5 62—110.2 into the chapter of the
General Statutes relating to the regulation of public utility
companics, this statute must be read n connection with
other provisions of that chapter and. consequently. the
powers conferred upon the comnussion by those other
sections apply also to the specific sitsations deualt with

Lumbee contends that since the Act of

3.Ac

in G.S. s 62--110.2. Tt is a well established principle
of statutory construction that a section of a slatute
dealing with a specific situation controls, with respect
to that situation, other sections which are general in
their application. State ex rel. Utilities Commission v.
Carolina Coach Co., 236 N.C. 583, 73 S.E.2d 562. In
such situation the specially treated situation is regarded
as an exception to the general provision. Young v. Davis,
182 N.C. 200, 108 S.E. 630. This rule of construction is
especially applicable where the specific provision is the
Jater enactment, Nalional Food Stores v. North Carolina
Board of Alcoholic Control, 268 N.C. 624, 151 5.E.2d
582. 1t is true, as contended by Lumbee, that when
statutes ‘deal with the same subject matter, they must be
construed in Pari materia and harmonized to give effect
to each.’ Becker County Sund & Gravel Co. v. Taylor,
269 N.C. 617, 153 §.E.2d 19. When, however, the section
dealing with a specific matter is clear and understandable
on its face, it requires no construction. State Highway
Commission v. Hemphill, 269 N.C. 535, 153 S.E.2d 22;
Davis v. North Carolina Granite Corporation, 259 N.C.
672, 131 S.E.2d 335; State ex rel. Long v. Smitherman,
251 N.C. 682, 111 S.E.2d 834. In such case, ‘the Court
is **671 without power 1o interpolate or superimpose
conditions and limitations which the statutory exception
does not of itself contain.’ North Carolina Board of
Architecture v. Lee, 264 N.C. 602, 142 S.E.2d 643.

*261 [13) |14] It is for the Legislature, not the Cou

or the Utlities Commission, to determine whether a
special provision should be made for the regulation of
competition between electric membership corporations
and public utility companies rendering electric service,
Here, the Legislature has made that determination
in clear, unequivocal terms. Consequently, it was
unnecessary for the Utilities Commission to inguire into
or determine the general cconomic or esthetic effect
and advisability of the duplication of Lumbee's line by
CP& L. In view of the policy expressly declared by the
Legistature, such determination by the commission would
have been unmatenal. Consequently, the commission
properly dismissed the complaint without making such
Inquiry.

Aflirmed.
All Citations

275 N.C. 250, 166 S E.2d 663

rt

Attachmant: Attachmant 2 ra-ecan Williame Mallan Suhmittal /ROA 18.N7% Hamntan | adna Camnaranndl

Communication: County - Exhibit 1 (New Business)

I—l Packet Pg. 191




State ex rel. Utilities Commission v. Lumbee River Elec...., 275 N.C. 250 (1969) 3.A.c
166 S.E.2d 663

End of Document € 2018 Thomsan Reuters. No claim to onginal U S. Government Works

wmitdal IDMA A0 N lamntan | adas Mamimnaranndl

Communication: County - Exhibit 1 (New Business)

Asbmabmmbs Addnahinnd D wn snnnan WEIAamas Blodlas

I‘l Packet Pg. 192




Ayers v, Board of Adjustment for Town of Roberseonville..., 113 N.C.App. 528 (1994)
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113 N.C.App. 528
Court of Appeals of North Carolina. N
Donald E. AYERS, D/B/
A Ayers Wood Yard, Petitioner,
V.
BOARD OF ADJUSTMENT FOR the TOWN
OF ROBERSONVILLE THROUGH Its
Chairperson Thelma ROBERSON, Respondent.

No. 9325Ci23.

I
Feb. 1, 19094.

Synopsis B

Business owner, who used leased property (o receive,
weigh, grade, temporarily store and ship timber, appealed
detlermination by municipal board of adjustment that his
use of property was in violation of zoning ordinance,
which manifested intent that district was to be free from
nonagricultural commercial operations. The Superior
Court, Martin County, Cy A. Grant, Jr., J., concluded
that owner's use of properly was “forestry” permitted
wnder ordinance. Board of Adjustment appealed. The
Court of Appeals, Martin, I, held that “forestry” included
agricultural activities, not ancillary timber industry
activities, such as those in which owner engaged.

M
Reversed.
West Headnotes (7)
1 Zoning and Planning
= Certiorari 15

Zoning and Planning
= Decisions of boards or officers in general

Zoning and Planning
&= Determination supported by evidence

For purposcs of superior court teview of

decision of municipal board of adjustment,

which review 15 in nature of certiorari,

superior courl sits as appellate court and may

review both sufficiency of evidence presented 16l
to respondent and whether record reveals

error of law. G.S. § 160A-388(e).

3.A.c

Cases that cite this headnote

Zoning and Planning
# De novo review in generai

In reviewing decision of municipal board of
adjustment for errors of law in application and
interpretation of zoning ordinance, superior
court applies de novo standard of review and
can freely substitute its judgment for that of
the board.

16 Cases that cite this headnote

Zoning and Planning
= De novo review

In reviewing decision of superior court which
reviewed decision of municipal board of
adjustment with regard to questions of law
involving application and interpretation of
zoning ordinance, Court of Appeals applies
de nove slandard of review and can [reely
substitute its judgment for that of superior
court.

12 Cases that cite this hcadnole

Zoning and Planning
o= Tntention and purpose of enacling body
In determining meaning of zoning ordinance,

Court of Appeals attemipls Lo ascerlain and
effectuate intent of legislative body.

Communication: County - Exhibit 1 (New Business)

3 Cases that cite this headnote

Zoning and Planning

++ Meaning of Language

Unless term is defined specifically within
zoning ordinance in which it is referenced,
it should be asstgned its plain and ordinary
meaning,
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When  determining  meaning of  zoning
ordinance, interpretations that create absurd
or illogical results should be avoided.

6 Cases that cite this headnote

I7l. Zening and Planning
w= Agricultural uses, woodlands and rural

zoning

“Forestry,” as used in  municipal
zoning  ordinance that mantfested
intent  that district be free from
nonagricultural commercial  operations,

inclnded development, management and
harvesting of forest or growing timber and did
not include ancillary tiber industry activities
that were industrial in ongin, including
transportation of timber to point at which
wood was converted to some type of useable
product.

Cases that cite this headnote

**199 *528 In Januvary of 1992, petitioner, Donald
Ayers began operating a business known as Ayers Wood
Yard on a leased two acre parcel of land located
within the extraterritorial zoning jurisdiction of the Town
of Robersonville. The business serves as a temporary
destination for truckloads of cut timber. Upon arrival on
petitioner's property, the timber is unloaded, weighed, and
graded. The timber is thereafter reloaded onto trucks for
shipment to other locations.

**200 The properly where petitioner operates his
business is zoned RA-20 Residential Agricultural District
pursuant to Article TII, Section 4 of the Town
of Robersonville Extraterritorial Zoning Ordinance
{hereinafter “the ordinance™). The ordinance provides
that the Residential Agricultural District was

established us a district in which the
principal use of the land is for low
density residential and agricultural
purposes. This district is intended to
insure that residential development
outside the corporate limits and not
having access to public water service

and dependent upen septic tanks for
sewerage disposal will occur at a
low density in order 10 provide a
healthful environment.

*529 Among the property uses permitled in the
Residential Agricultural District are:

I. Single family dwellings

2. Two lfamily dwellings

3. Schools, colleges, kindergartens and day care centers
4. Farming, truck, gardening and nurseries

5. Forestry -

6. Kennels

7. Wayside stands for the sale of agricultural products
on the same parcel where offered for sale

8. Churches
9. Home occupations
10. Single mobile homes

11. Uses and buildings customarily accessory to the
above permitted uses

12. Public utility transmission lines, pipes, poles, towers
13. Small profession or announcement signs

[4. Renting of one (1) room provided no external
evidence of such is created.

Shortly after pelitioner began operation of his
business, # residential homeowner whose property
adjoins petitioner's property complained to the Zoning
Enforcement Officer about petitoner's use of the
property. Following this complaint, the Zoning
Enlorcement Officer notified petitioner that his use of
the properiy was in violation of the ordinance. Petitioner
appealed this determination to respondent Board of
Adjustment, contending that his use of the property is
within the definition of “forestry”, a use permitted by the
ordinance. Following a hearing, the Board of Adjustment
affirmed the decision of the Zoning Enforcement Officer.
In its order, respondent interpreted the word “forestry”
to mean “[tlhe developing, caring for and munagement
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ol lorest: The management and harvesling of growing
timber.”

Petitioner filed a petition (or & writ of certiorari m superior
court seeking review of the decision of the Board of
Adjustment. *530 After reviewing the record and hearing
the arguments of counsel, the superior court entered
an order finding inrer alie that “ ‘forestry’ includes the
harvesting and transportation of timber (o the first point
of processing; that is, the point at which the wood is
actually converted to some type of useable product.”
Based on this finding, the superior court concluded that
petitioner’s use of the subject property is “forestry”,
permitted under the zoning ordinance, and entered an
order reversing the decision of the Board of Adjustment.
The Board of Adjustment appezled,

Attorneys and Law Firms

Bowen & Batchelor by J. Melvin Bowen and James R,
Batchelor, Ir., Wiilinmston, for respondent-appellant.

Colombo, Kitchen & Johnson by Thomas H. Johnson, Jr.,
Greenville, (or petitioner-appeilee.

Opinion
MARTIN, Judge.

{1l G.S. § 160A-388(e) (Supp.1992) provides that every
decision of a municipal board of adjustment “shall be
subject to review by the superior court by proceedings in
the naturc of certiorari.” Tn proceedings of this nature,
the supcrior court sits as an appellate court and may
review both Lhe sufficiency of the evidence presented to
respondent and whether the record reveals an error of law.
Concrete Co. v. Board of Commissioners, 299 N.C. 620,
265 S.E.2d 379, reli'g denied. 300 N.C. 562,270 S.E.2d 106
(1980).

**201 In the present case. the questions before the
superior couri were (1) whal properly uses arc included
within the definition of “forestry” as used in the ordinance
and (2) whether pelitioner's use ol the subject property
Fualls within that definition? Tt is undisputed that petitioner
uses the subject property lo rececive, weigh, grade,
temporarily store and ship cul timber, Thus. the only issue
we must decide, is whether the superior court committed
an ceror of law in interpreting and applying the ordinance.

121 3] In revicwing a decision of the Board of
Adjustment for errors of law in the application and
interpretation of a zoning ordinance, the superior couri
applies a de novo standard of review and can freely
substitute its judgment for that of the board. Caupricorn
Eguity Corp. v. Town of Chapel Hill, 334 N.C. 132, 431
S.E.2d 183 (1993). Similarly, in reviewing the judgment of
the superior courl, this Court applies a de nove standard
of review in determining whether an error of law exists
and we may freely substitute *531 our judgment for
that of the superior courl. fd. Questions involving the
interpretation of ordinances are questions of law. X
Applying a de novo siandard of review, we conclude that
the decision of the superior court is incorrect and that the
decision of respondent must be reinstated.

[41 (51 6] In determining the meaning of a zoning
ordinance, we atlempt to ascertain and eflectuate the
intent of the legislative body. Concrete Co., 299 N.C.
at 629, 265 S.E.2d at 385. Unless a term is defined
specifically within the ordinance in which it is referenced,
it should be assigned its plain and ordinary meaning.
Rice Associates v. Town of Weaverville Bd. of Adjust., 108
N.C.App. 346, 423 S.E.2d 519 (1992). In addition, we
avoid inferpretations that create absurd or illogicat results,
Pritchard v. Elizabeth City, 81 N.C.App. 543, 344 S.E.2d
821, disc. review denied, 318 N.C. 417, 349 S.E.2d 598
(1986).

I71  With these principles in mind, we first turm (o
the language of the ordinance at issue. The ordinance
specifically provides that its purpose is to establish “a
district in which the principal use of the lund is for
low density residential and agricultural purposes.” The
enumerated uses which are permitted within the district,
though not exclusively residential and agricultusal, are
uniformly non-industrial. On the whole, the language of
the ordinance, the title of the district it creates, and the
uses which it permits, manifest an intent that the district
be [ree from non-agricultural commercial operations.

Communication: County - Exhibit 1 (New Business)

Respondent’s definition of the teem “foresiry”. which
limits the activities included thereunder 1o the
development, management and harvesting of forest or
growing limber, is nol inconsistent with the zone's
established residential and agricuttural purposes. Rather,
this definition of “lorestry”™ limits timber associated
activities Lo those which are strictly agriculiural in nature.
It does not inciude ancillary timber industry activitics
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Ayers v. Board of Adjustment for Town of Robersonville..., 113 N.C.App. 528 (1994)

439 S.E.2d 199

which are industrial in origin and which would detract
from the district’s residential and agricultural purpose and
character,

Conversely, the expansive definition of “forestry” adopted
by the superior court which includes the transportation
of timber to the “point at which the wood is actually
converted to some type of useable product” would permit
uses which are clearly incompatible with the residential
and agricultural purposes of the district. For example,
under such a definition, industrial operations performing
*532 intermediate, but not final processing of timber,
would not be prohibited. Likewise, rail and truck depots,
larger than petitioner's, which receive, weigh, grade, store
and ship cut timber would be permitted to operate in
the Residential Agricultural District. Clearly, a definition
which would permit such operations does not effectuate
the manifest intent of the ordinance and would create an
illogical result.

We are also persuaded that the meaning respondent
assigned to the term “forestry” is its plain and ordinary
meaning. The American Heritage Dictionary defines
“forestry” as “(1) the science and art of cultivating,
maintaining and developing forest, (2} the management
of a forest land, and (3) a forest land.” Webster's
Third International Dictionary defines the term as “a
science of developing, caring for and cultivating forest:
The **202 management of growing tmber.” Another
source rehed upon by respondent in arriving at its
defimtion of “forestry” is The Terminology of Forest
Science and Tecliology, Practice and Products, which
defines “forestry” as “a profession embracing the science,
business and arl of creating, conserving and managing
forest lands for the conlinuing use of their resources ...”

End of Dogument

None of thesc ordinary definitions of “foresiry” include
the transportation of cut timber to the “point at which
the wood is actually converted to some type of useable
producl.” The only such definition of “forestry” with
which respondent was provided came from the testimony
of petitioner's expert witness, That an cxpert was required
to provide this meaning to the term, belies any contention
that this definition constitutes the term's plain and
ordimary meaning.

Based on the foregoing analysis, we conclude that
respondent's definition of “forestry™ is correct because
it (1) effectuates the intent of the ordinance to establish
a district of residential and agricultural uses, (2) is
consistent with the term's plain and ordinary meaning,
and (3) avoids the illogical result of allowing intermediate
tmber processing operations and transportation depots
in a district intended for low density residential and
agricultural purposes. Therefore, we hold that the
superior court erred as a matter of law by reversing
the Bourd of Adjusument’s conclusion that petitioner’s
business is in violation of the ordinance because it is not
engaged in the development, management, harvesting, or
care of growing timber.

*533 For the foregoing reasons, the order of the
superior court is reversed and this case is remanded for
reinslatement of the decision of the Board of Adjustment.

Reversed.

JOHNSON and McCRODDEN, ]I, concur,
Al Citations

113 N.C.App. 528, 439 S.E.2d 199
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Stokes County v, Pack, 91 N.C.App, 616 {1988)
3725.E.2d 726

KeyCute Yellow Flag - Negative Treatment

Distmguished by Whitehuast v. Alexander County, N C.App., Febroary

22016
91 N.C.App. 616
Court of Appeals of North Carolina.

STOKES COUNTY, Applicant,
v.

Donald H. PACK and Wife Jewel M. Pack;
William H. Johnson; Stephen Jessup; Don Lester;
James Harris; Peggy Nichols, Respondents.

In re Donald and Jewel PACK, Petitioners.

No. 881758C13.

|
Oct. 18, 1688,

Synopsis

Parties sought judicial review of decision of counly
zoning board of adjustment that storage of any additional
vehicles on property owners' land would “enlarge”
or “extend” nonconforming use contrary lo zoning
ordinance. The Superior Court, Stokes County, Joseph
R. John, J., affirmed decision of Board, and parties
appealed. The Court of Appeals, Hedrick, C.J., held
that: () storage of additional vehicles on land which
property owners had already cleared for use in automobile
salvage operation before zoning ordinance was adopted
was nol “enlargement” or “extension™ of nonconforming
use contrary to ordinance's grandfather provisions, but
(2) property owners could not clear any additiona land
and use it in salvage operation without impermissibly
“enlarging” or “extending” nonconforming use,

Reversed

West Headnotes (2)

m

Zoning and Planning

= Increase in amount or intensity of use
Storuge of additional wvehicles on  land
which property owners had already cleared
for usc in auwlomobile salvage operation
before  zoning ordinance was adopted
was not Cenlargemenmt” or “extension™ of

J.A.C

“nonconforming use” contrary to ordinance's
grandfather provisions.

2 Cases that cite this headnote

2] Zoning and Planning

#= Area of use

Properly owners who had already clearcd
fand for use in automaobile salvage operation
before zoning ordinance was adopted could
use such lund in business, bul could not
clear any additional land and use it in
salvage operation, without “enlarging” or
“extending”“nonconforming use” contrary to
ordinance's grandlather provisions.

1 Cases that cite this headnotc

**727 *616 The record before us discloses the
following: In 1979, petitioners bought a ten-ucre tract of
land located in Stokes County. At that time, petitioners
inquired of county officials as to the zoning laws, and
they were told there were none in Stokes County. In
1980, petitioners began clearing part of the tract for a
garape and salvage business. In 1982, petitioners began
construction of a metal building to be used for automobile
repair. Petitioners started using the building at the end
of 1982. On 16 August 1982, the Stokes County Board
of Commissioners adopted an ordinance prowviding for
the zoning of Stokes County to became effecuve on
*617 1 March 1983. This ordinance placed petitioners’
properly in a district which wus zoned as residential and
agricultural and did not allow for the operation of a garage
and salvage business. As ol 1 March 1983, petitioners’
garage was in operation, and several cars which were to be
used for spare paris were alrcady in place.

After the zoning ordinance was adopted, petitioners
continued with the operation of their business, On 28
August 1985, the Zoning Administrator of Stokes County,
C.T. Lasley, sent petitioners the followmg letter

August 28, 1985

Mr. Donald Pack

4206 Garden Street

).
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Stokes County v. Pack, 91 N.C.App. 616 (1988)
3728.E2d 726

Winston Salem, North Carolina
Dear Mr. Pack:

Al the Aungust 5, 1985 meeting of the Stokes County
Board of Commissioners your request to rezone [ive
(5) acres from R-A (Residential Agricultural) to M-2
(Heavy Manufacturing) was denied.

Therefore, the salvage yard that you have begun on
your property is in violation of the Stokes County
Zoning Ordinance. This violation must be corrected
with thiriy (30} days from the date of this letter or
further legal steps will be taken to correct this situation.

If T can be of further assistance to you, please do not
hesitate to contact my office,
Sincerely,

s/C.T. Lasley
C.T. Lasley

Zoning Administrator

CTL/kdw

On 6 December 1985, C.T. Lasley obtained a criminal
summons against petitioner, Donald Pack, for the
violution of the Stokes County Ordinance and G.S. 14-4.
This case came before District Court Judge Jerry Cash
Martin on 9 January 1986, and petitioner was found “not
guilty not solely because the State of North Carolina
failed 10 prove that the alleged violation was *618
willful but the finding of Not Guilty was based on other
factors, including bul not Wimited to the Stokes County
Zoning Ordinance provision concerning the ‘Grundfather
Clause.” "

On 18 July 1986, petitioner Donald Pack filed an
apphcation with the Sigkes Counly Zoming Board
of Adjustment uppealing the Zoning Administrator's
decision of 28 August 1985, After a hearing on the matter,
the Board of Adjustment entered an order on 31 July 1986
which provided in pertinent part:

6. Decision of Loning Enforcement Officer iy

{)AFFIRMED

()REVERSED

{X) MODIFIED AS FOLLOWS: (1) No more than
twelve vehicles or parts **728 thereof shall be stored
on the property as a non-conforming use (section
70.t, Stokes County Zoning Ordinance), and these
vehicles and/or parts thereof must be contained in an
area of no more than 2400 square feet as defined by
the perimeter of all vehicles or parts thereof, (2) This
area shall be located in the open field south of garage
as signified by letter D on Zoning Enforcement
Officer Exhibit ITI (Blue Print Map) no closer than
fifty {50) feet from the garage.

Both parties petitioned the superior court for a writ
of certiorari. These petitions were both allowed. On 30
October 1987, an order was entered by Superior Court
Judge Joseph R. John affirming the decision of the
Stokes County Zoning Board of Adjustment. Petitioners
appealed, and respondent Stokes County cross-appealed.

Attorneys and Law Firms

Stover, Dellinger & Cromer by James L. Dellinger, Jr.,
and Anderson D. Cromer, King, for petitioners.

Womble, Carlyle, Sandridge & Rice by Roddey M. Ligon,
Jr., Winston-Salem, for respondents.

Opinion
HEDRICK, Chief Judge.

Article VII of the Zoning Ordinance of Stokes County
siales in perlinent part:

*619 General Provisions

Any use of a building or land which does not conform
to the use regulations, either at the effective date of this
ordinance, or as a result of subsequent amendments is
a non-conforming use. Non-conforming uses may be
continued, provided they conform to the provisions of
Article VI, Section 70.

Section 70. Cantinuing the Use of Non-Conforming Land

70.1 Extensiony of Use. Non-Conforming uses of land
shall not hereafter be enlarged or extended in any
Wiy
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Stokes County v, Pack, 91 N.C.App. 616 (1988)
372SE.2d 726

In the case of In Re Tudlock, 261 N.C. 120, 134 S.E.2d
177 (1964), the appellants purchased a ten-acre tract of
land in 1957 and immediately began construction of a
trailer park. They planned to complete the development
in three slages, with each stage to encompass 25 units.
At the time that the Charlotte City Council passed a
zoning ordinance making the applicants’ trailer park a
nonconforming use, actual construction was confined to
Area 1 of the development. There were |4 units in place,
and steps had been taken toward the installation of 1!
more sites. Areas 2 and 3 had not been constructed, and
these areas were still in the planning stage of development,
The Board of Adjustment for the Charlotte Zoning Area
ruled that appellants could not “exiend a non-conforming
use of land” by placing 11 additional units in Area 1 and
developing Areas 2 and 3. The superior court affirmed
the Board's action. Both the Board and the court based
their decision on a zoning ordinance which provided: “A
non-conforming open use of land shall not be enlarged
to cover more kand than was occupied by that use when
it became non-cenforming.” Our Supreme Court held
that under the evidence and the applicable rules of law,
the appellants were entitled to complete the installation
of the t1 additional units in Area 1. “(T)he criterion is
whether the nature of the incipient nonconforming use,
in the light of its character and adaptability to the use
of the entire parcel, manifestly implies an appropriation
of the cnlirety 1o such use prior to the adoption of the
restriclive ordinance.” /d. a1 124, 134 S.E.2d at 180, citing
C.J.S, Vol. 101, “Zoning,” Sec. 192, p. 954. The Court
further held that “by planning the development in three
stages and confining actual construction to Area | only,
the applicants as to Areas 2 and 3 fall *620 within the
rule that planning a development alone is insufficient o
enlarge a nonconforming use.” /d at 125, 134 S.E.2d at
181.

11 In the present case, the record discloses that at the
lime that the zoning ordinance went into effect on |
March 1983, petitioners had cleared approximately five
acres of their tract. They were also operating a garage
and had several salvage vehicles in place. Since 1 March
1983, petitioners have continued to bring vehicles to their
propertly in order to operate the salvage yard. We hold
that under the evidence petitioners were certainly entitled
Lo complele their salvage yurd on the five acres by adding
the additionai vehicles. **729 The addition of salvage
vehicles in excess of the number in pluce on t March 1983
wis not an enlargement or extension of a nonconforming

3Ac

usc of land as is prohibitcd by Scction 70 of the Zoning
Ordinance of Stokes Counly. but rather it was the mere
completion of a project which was partially finished when
the zoning regulations became effective.

2] Wefurther hold that the other five acres in petitioners'
ten-acre tract that were not cleared and partially in use

as of 1 March 1983 may not be utilized by petitioners

in their garage and salvage business. This would be a

nonconforming use and as such would violate Section

70 of the Zoning Ordinance of Stokes County. Such

an enlargement lies within the discretion of the Stokes

County Board of Adjustment.

On cross-appeal, respondent Stokes Counly contends the
“Trial Court erred in denying Stokes County’s Molion
to Dismiss the appeal of Mr. and Mrs. Pack to the
Zoning Board of Adjustment since the appeal was not
timely filed.” In its brief, respondent has failed to set out
the exception on which its argument is based, thereby
subjecting their appeal to dismissal. Rule 28(b)(5) of the
North Carclina Rules of Appellate Procedure, in pertinent
part, states:

Immediately following  euch
question shall be a reference to the
assignments of error and exceplions
pertinent to the question, identified
by their numbers and by the pages
at which they appear in the printed
tecord on appeal, or the transcript of
proceedings if one is filed pursuant
to Rule 9(c)(2}. Exceptions not set
out in he appellant's briel, or in
support of which no reason or
argument is stated or authoniy
ciled, will be taken as abandoned.

*621 Respondent's exceptions ta the trial court’s ruling
are deemed abandoned.

REVERSED.

ARNOLD and COZORT, JJ., concur.
Al Citations

91 N.C.App. 616,372 5.E 2d 726
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NORTH CAROLINA
CURRITUCK COUNTY

AFFIDAVIT OF S. EARL GRIFFIN
The undersigned being first duly sworn, deposes and says:
I am S. Earl Griffin and all information given hereunder is based upon my
personal knowledge.
I am a licensed practicing attorney in the Commonwealth of Virginia.
Since 1974 I have been either a managing partner or managing member
of a successor L.L.C. which held title to real property in Currituck County
operated under the name of Hampton Lodge Campground. Said property
was purchased in three transactions and identified by Currituck County
property identification numbers: 0079-000-0001-0000, 0079-000-0002-
0000, 0079-000-0003-0000 and 0079-000-0004-0000 and consist of
four parcels containing 536.47 acres with a mailing address of 1631
Waterlily Road, Coinjock, North Carolina 27923.
At the time of my acquisitions, together with other partners, this real
property was not subject to any zoning restrictions imposed by Currituck
County.
Since our acquisition, the property has been continuously operated as a
campground for the public in return for a fee for access to campsites and

amenities.

Page 1 of 3
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10,

11.

The campsites have been occupied with tents, trailers, and recreational
vehicles (RVs).

Campers have been free to utilize the entire premises for their campsite
on a first come, first serve basis for any such use,

There has never been a limitation imposed on the number of the sites,
the location of the sites, nor occupancy by vehicles of any kind, or tents,
or simply sleeping bags and campfire sites.

Occupancy increases in the warm weather months of late spring through
the early fall; however, the campground has been used by campers every
operational day since our ownership.

There has never been platted, assigned lots.

The property has been continously listed with the Currituck County Tax
Office as a "campground.” Improvements made to the property include
adding two restrooms to the rec center, adding an entrance gate and
improvements made to the unpaved roadways. "H"” row was added with
sixteen (16) pull-thru sites. Past assistant managers’ on-site residential
trailer has been removed and replaced with a double-wide trailer. The
former manager’s residence was a part of the campground and was

purchased from his estate upon his passing.
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3.Ac

12. During the course of any given year, hundreds of campsites have been
selected and used by for-pay customers throughout the entire acreage.

This the @LH’S day of October, 2017.

|
SRR NI
S. EARL GRIFFIN Y

STATE OF VIRGINIA
CITY OF PORTSMOUTH

Sworn to and subscribed before me this ﬂﬁt day of October, 2017.

Dt d e

NOTARY PUBLICY

My commission expires: 1-31-20 A0

Communication: County - Exhibit 1 (New Business)
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STATE OF VIRG]INIA
COUNTY OF M to-wit:
AFFIDAVIT OF LEWIS W. BRIDGFORTH

The undersigned being first duly sworn, disposes and says:

1. I am Lewis W. Bridgforth and all information given hereunder is based
upon my personal knowledge.

2. I am a retired physician having maintained a general practice in the
Commonwealth of Virginia.

3. Since 1974 I have been either a managing partner or managing member

of a successor L.L.C. which held title to real property in Currituck County

operated under the name of Hampton Lodge Campground. Said property

‘maiddal FBMA dD NN Hamamdanm | adoas Pancomem el
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was purchased in three transactions and identified by Currituck County
property identification nhumbers: 0079-000-0001-0000, 0079-000-0002-
0000, 0079-000-0003-0000 and 0079-000-0004-0000 and consist of
four parcels containing 536.47 acres with a mailing address of 1631
Waterlily Road, Coinjock, North Carolina 27923.

4. At the time of my acquisitions, together with other partners, this real
property was not subject to any zoning restrictions imposed by Currituck

County.
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10.
11.

Since our acquisition, the property has been continuously operated as a
campground for the public in return for a fee for access to campsites and
amenities.

The campsites have been occupied with tents, trailers, and recreational
vehicles (RVs).

Campers have been free to utilize the entire premises for thelr campsite
on a first come, first serve basis for any such use,

There has never been a limitation imposed on the number of the sites,
the location of the sites, nor occupancy by vehicles of any kind, or tents,
or simply sleeping bags and campfire sites.

Occupancy increases in the warm weather months of late spring through
the early fall; however, the campground has been used by campers every
operational day since our ownership.

There has never been platted, assigned lots.

The property has been continuously listed with the Currituck County Tax
Office as a “campground.” Improvements made to the property include
adding two restrooms to the rec center, adding an entrance gate and
improvements made to the unpaved roadways. “H” row was added with
sixteen (16) pull-thru sites. Past assistant managers’ on-site residential

trailer has been removed and replaced with a double-wide trailer. The
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3.A.c

former manager’s residence was a part of the campground and was
purchased from his estate upon his passing.
12. During the course of any given year, hundreds of campsites have been

selected and used by for-pay customers throughout the entire acreage.

This the | 1™ day of _(Oaben__, 2017.

LEWIS W. BRIDGFORTH

F
48 AN Uniacbom | msdima o mnn ool

STATE OF VIRENIA
COUNTY OF %,

th
Sworn to and subscribed before me this l I day of _Qmmu_, 2017.

NOTARY PUBLIC :!

wenitbeal IDMLA

Communication: County - Exhibit 1 (New Business)

H
My commission expires: O4-30-2020 :
SHERLENE A, VAUGHAN -
NOTARY PUBLIC ¢
Commonwealth of Virginia s
Registration No. 229481 5
My Commission Expires 4 B0-2020 E
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STATE OF VIRGINIA
CITY OF CHESAPEAKE

AFFIDAVIT OF JOANN GAY

1. IamJolnn Gay, residing at 521 Gerry Drive, Chesapeake, Virginia and all
information given hereunder is based upon personal knowledge.

2. I have been a patron of Hampton Lodge Campground for 38 years.

3. During these past 3§ years, Hampton Lodge Campground has continuously
operated as an open space campground with rough camping allowing for tent sites and trailers to
be scattered throughout the campground along with numbered hook-up sites.

4. The entire property has always been used as a campground and associated
camping activities, including the parking of trailers, cars, trucks, boats, jet skis and recreational
vehicles.

This the Ah, day of October, 2017.

JOANN GAY

STATE OF VIRGINIA
CITY OF CHESAPEAKE

Communication: County - Exhibit 1 (New Business)

Sworn to and subscribed before me this Z_Pﬂh day of October, 2017.

oY) m}q)

Notary Public

My commission expires: 7' B[-As

Attarhmaont' Attachmant 2 ra.eran Williame Mullan Quihmittal /IRNA 1007 Hamntnn | adaa CamnaranndAl
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NORTH CAROLINA
CURRITUCK COUNTY

AFFIDAVIT OF DELORES MYERS

1. Iam Delores Myers and all information given hereunder is based upon my personal
knowledge.

2. Thave resided at 1552 Waterlily Road, Church’s Island, Currituck County, North Carolina
which is located just outside the entrance gate of Hampton Lodge Campground for forty-

_—d e N M

nine (49) years.

3. During the past forty-nine (49) years, Hampton Lodge Campground has continuously
operated as an open space campground with rough camping allowing for tent sites and
numbered hook-up sites for trailers.

4. Mr. Woodall’s home and barn were located at the southwest corner of the campground near
the inlet to the Inland Waterway. In 1970, Mr. Woodall dug a small pond on the Southeast
corner of Hampton Lodge, adjacent to my property but no camping was never permitted

amnltdhml fMANA AN AR LV a1}

Communication: County - Exhibit 1 (New Business)

beyond the boathouse of the Jamerson property.
5. The property has always been used as a campground with associated camping activities,

including the parking of trailers, cars, trucks, boats, jet skis and recreational vehicles at
camping sites and storage areas.

6. On special holidays and occasions if occupancy demand exceeded the available sites a no
vacancy sign was placed at the gate and camp store.

7. Over the years, there have been horseshoe pits, basketball goals, a softball field, a
shuffleboard court and a playground for outdoor youth activities. Other activities were
enjoyed throughout the campground especially on holiday weekends. In between 1970-
1974, the process of an inground pool was started and later filled in and the bulkhead and
piers were built for swimming and water activities.

8. Recently, the cedar tree area, as you enter the gate has been utilized in the last twenty (20)
years for holiday activities such as a Halloween Haunted Forest. In the last 6-10 years,
Hampton Lodge has used the Cedar Tree area for rough tent camping and twice a year for
the Star Gazing group for astronomy studies and rough trailer and tent camping.

Adde o be s o cadhn A o b s mcnh P e e VRPN e e B
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This the day of 2018.
DELORES MYERS

NORTH CAROLINA

CURRITUCK COUNTY

Sworn to and subscribed before me this 0/ day of )A JsuEt 2018

NOTARY PUBLIC
/=G -0
My commission expires: d3 Wm
M m 2022

Communication: County - Exhibit 1 (New Business)
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NORTH CAROLINA
CURRITUCK COUNTY

AFFIDAVIT OF JACQUELINE MYERS

1. Iam Jacqueline Myers and all information given hereunder is based upon my personal
knowledge.

2. I am the daughter of Delores Myers.

3. My address is 1548 Waterlily Road, Church’s Island, Currituck County, North Carolina
which is located just outside the entrance gate of Hampton Lodge Campground.

el e R

4, Between 1552 and 1548 Waterlily Road properties, | have lived outside of the Hampton
Lodge Campground for thirty-nine (39) years.

5. Living so close to the entrance of Hampton Lodge enabled me to be a visitor to the
campground almost daily when I was a child.

6. At the time we moved to 1552 Waterlily Road location, the property now known as
Hampton Lodge Campground was owned by Mr. Henry Woodall (previous owner to Mr.

amm bl IFYFAA A AN AN e aa . .1

Communication: County - Exhibit 1 (New Business)

John Pappas and partners). I would visit Mr. Woodall and his wife whose house was
located at the southwest corner of the campground near the inlet to the Inland Waterway.

7. For many years, I was practically an every day visitor to the campground because the
management allowed my family the use of activity resources.

8. Since the time of my earliest memories, the entire property has been continuously operated
as an open space campground with rough camping for tent sites along with numbered hook-
up sites for trailers.

9. Since Mr. Woodall opened Hampton Lodge around 1970, it has been used as a campground
with camping activities, including the parking of trailers, cars, trucks, boats, jet skis and
recreational vehicles at individual sites as well as a storage area.

10. On special holidays and occasions if occupancy demand exceeded the available sites, a no
vacancy sign was placed at the gate and camp store.

11. Over the years, there have been horseshoe pits, basketball goals, a softball field, a
shuffleboard court and a playground for outdoor youth activities. Other activities were
enjoyed throughout the campground especially on holiday weekends. Between 1970-1974
Hampton Lodge began the process of an inground pool but was later filled in. They chose

Addm b minds: Addm b snn ek ™ e e VAR e AR M

to bulkhead and build piers for swimming areas.
1
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Thisthe&é,dayof Q\m&;ﬁh , 2018.
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NORTH CAROLINA ¢
CURRITUCK COUNTY ¢
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Currituck, R, C,
March 20, 1973

The Board of County Comissionsars met in special sassion Msrch 20
1973 at 7:30 p.m, at the Courthouse with the foliowing meabera
prassnt: H, D, Nevbern, Jr,, Chaimman; H, O, Capps; R. M. Ferrel
James M, Voliva; and Marvin Snowden. Also prasent wers mesbers
of the Planning Bosrd: Jerry Hardesty, Chairman; James H,Persbae
Jz.; and R, B, Ferrall,

Haeting Called to Order, The mesting was called to order,

Porestry Progzam for the County. Larry Lawtance, State Forestry; John Lively, froa che State Water
shed; and Reginald Gregory, Forest Ranger, appearad bafore the
Board at their requast and informed the Board thet Lif the County
electa to come under the Porestry progran it will cost then $9426
for the first year and approximately $7402 the second year, The
total Budget for 1973-74 {s $31,420 - the County's part f» $9426;
State's part {5 $21,99%. It vas explained that the Counry will b
fncluded in the State's Budget if they want to come under the
program. Also, it vas explained to the Board thar the Commission:
ors will recommend a minfmum of three or more men for the Ranger’:
Job and the selection of ons of the men will be made by the Stete
for the Ranger's job in the County,

Action Developuent, Inc, - Hempton The Board discussed tha pravious request of Action Development,

rodse. Inc. sub-division plat, The Board decided that thars would be oo

approval until the necessary bond has besn posted and all other
requirements and procedures of the sub-diviefon and zoning
ordinances have besn complied with,

Amandmsnts to the Zoning Ordinance, The Board of Comatesioners previously held a public hearing on the
1léth day of Harch, 1973 on the following:
1, Ampoding the zoning ordinance:

a. to include standards for planned unit developments

Communication: County - Exhibit 1 (New Business)

b. to imluda the criteris for desfgnation of historic
districts,
2, Considering a petition by Cosstland Corp, for rexening of
certain proparties ownad by then.
After a lengthy diascusaion by the Board, the County Attornay
raised some quastion as to discretionary authority of the Board Lo

grant or deny special use permits, R, H, Perrsll moved thet the

Attarhment- Attarhmant 2 RNA 12040732 MINIITES ARNA 41002 Hamntnn | adaa Mamnanrnond)

present moning ordinance be smended to include stendards for plan-
ned unit developmont, plus other nev sactions to the ordinance
and changes to some of the existing sections and that the zoning
map and ordinance book be updated. Jeames M. Voliva seconded the
actfon, TFour of the five voted for emendmants to the zoning

ordinance snd the Chairman did not vote.
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Water & Sewer Feasibfliey Study,

Ellia Spake, Eogineer from Mogre-Gatvdner & Assocliates, vho
is under contract with the County of Currituck for a water
and sewer cost astimate and prolacted income faasibility
study, presentad tha fessibilicy study to handle the Ocean
Sands project which could be sxpanded up the Besach in the
future, This rxeport shows that the project is self-sufficient
and that it will be financed by the developer, plus & $2800
scresgs fea paid to tha County to provide distribucion and
collection, The acreage fee will smount to $360,000,00
according to the study made, This money is to be used for
the installation of water supply and the collection and treat-
ment of sewage. The dietribution ayatem within the project
will be responsibility and the expense of the developers lor
the Installation. This diatributicsn system will be turned
over to thes County for maintenance and operations. Om file
is a copy of the study,

* * * ® N
Charlie Shaw, Attorney for Coastland Corp., vrequested that
Cosstland property be resoned Erom RA-20 to RA-8S with thas
excaption of Sections A,B, and C, which have been sold; and
that approvel of SectioneDR,F, & G of the reviged sub-division
plats of Ocean Sands be spproved, subject co the granting of
a4 special use parmitc by the Commissionars. Jos Porter, a
consultant Hr Ocean Sands, presented briefly the developmant
plat and concept of Ocean Sands development,

* K A R K %
Herbert Mullen, Attoermey for Kebler-Riggs of Whalshead Club
Sub-Division, opposed the approval of the new revised placs
of Ocean Sands at this time until such tima a auitable right-
of~uay can be vorked out for all proparty; and it was his
understanding that the County when plans ware made for davel-
cpment that all adjoining sub-division plata would align as
to vight-af-way; snd requested that no sction be taken by
the Board until this has been dona,

LI T S
Gardner Gidley, Representative of Pine Island property,
stated that they have negotiated a temporary right-of-way
with Ocean Sands provided that tha County accesptad the re-~
vised plan of development of Ocean Sands end that they have
oade the same offer to other developers, providing their plan
of devalopment is approved by the County; and it was their

uvndarscanding that the County wantad orderly developmant,

[ 3Ad
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vhersas, the beauty, esthetic and open space were preserved.
Rezoning of Coastland Corp. Property Comnissionar Snowden left the meecing due to an sarly morning
was Approvad,
departurs. After a discusafon concerning the request to spprove
the rezoning of Coastland Corp, property, K. H, Forrell moved
that the Board approvs the rezoning of Coastlsnd Corp, property
from RA-20 to RA-85, with the axception of Sections A, B, and ¢,
which have alrveady been sold. H. C. Capps seconded the motiom;
James M, Voliva voted Mo, Marvin Snowdsn was sbsent. The
Chairaan did not vote, The wotion was carried,
Special Vse Permit Grented to Coast- After a discussion on the request for & specisl use permit for
Larsk Conh, Coastland Corp,, R. H, Ferrell moved that the County grant a
upscial use permit to Coastland Corxp, to sllow cluster daverlop=~
want, H, O, Capps saconded the moti{on, Marvin Snowden vas
sbeaent; Jares M. Voliva votad "No", The Chalrman did not vote.
The sorion vas carried.
Ravised Flat of Ocean Sands Sub-Div, The Bosrd discussed tha request of Coastland Corp, for approval
Sactiona D, E, F, & G Approved.
the revised sub-division plet of Ocesn Sands Sections D, E, P, &
G, B, H, Fervell ooved that the Board approved the revised plat
of Ocean Sends Scb-Divieion Sections D, E, F, & G and thac a 100
ft, right-pf~way be indicated on the plat and slign with adjoin-
ing property; and inatructed that same be recorded in the Office
of the Replater of Daeds, H. 0. Capps seconded the owotion,
Harvin Snowden was asbsant; James M, Voliva voted "No'. The
Chairman did not vots, The motion was carried.
Endoresment of H,B, #585 & 416 - B. H, Ferrell movad that che Board go on record endoreing H,.B,
Parnland Gsa B1l1,
#585 and 416, which deal with the Farmland Use Tax Bill,
preferantial tax trestment for farmland. James M.Volive seconded

the motfon and it was unanimously approvad,
The sasting was sdjoucned,

Communication: County - Exhibit 1 (New Business)
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BOARD OF ADJUSTMENT . COUNTY OF CURRITUCK
NORTH CAROLINA

J " S

The Board of Adjustment met at a regular and duly advertiged meeting at 8:00 P.N.
in the courthouse on October 29, 1975, with the following members present:

John Barnes, Robert Byrne, Robert Ballance, Tillie Powell, Paul Spry and Melvin 5
Phillips, alternata.

The Chairman called the meeting to order and announced a quorum. The Secretary :
read the minutes of the previous meeting which were approved without change. i
The Chairman declared the public hearing open. ¢

. 75-7 W. C. Staples, Peachtree Beach

The Secretary read a letter from Mr. B. C. Staples requesting a rehearing for presentat. .
of additiopal evidence. The Code Enforcement Officer stated that the hearing had
been properly advertised and presented a schematic to scala of the block on Georgia
Baell Street on which the Staples' property iIs located.

Nr. E. C. Staples stated that he thought he would lose the lumber; that he considered
the porch part of the house; that his mother was paying for the house and the porch
addition; that she planned to be a full time resident, and in response to questions;
that he could not build a porch on the side which contained the living room as this
would violate the side setback restrictions; that placing the porch on the other
side would not violate the ordinance, but would require entry through the bedrooms.

FRuM AREEN SPRSM A AR AA SN .

Communication: County - Exhibit 1 (New Business)

Nr. E. M, Sheffield stated he was a resident of Peachtree Beach; that Mr. Staples had
W) started the house in good faith; that he personally didn't know anything about the
zoning ordinance.
) /

[P T W N

75~8 BHampton lLodge Campground ) 2

The Code Enforcement Officer stated that this wag a request for a conditional use
permit properly submitted to the Board of Adjustment. )

A mmmess

Mr. Harvey Jamerson, resident manager, represented the Campground. He stated that he
wanted to upgrade twelve watarfront sites by the addition of septic tank sygtems to
provide sewage disposal for those sites; that the sites already have water and
electrical connections; that Mr. Brown of the Health Department had examined the site
and felt there would be no problem; that this addition would enhance the guality of
the campground and increase its tax value,

Mf. John Plora, Engineer discussed the systems to be installed and stated that he :
did not have a scale drawing with him, but that the lots to be upgraded conform in .
slze to the requirements of the ordinance. ’

No neighbors appeared to speak in support of or in opposition to the request.

.There being no other perscns present desiring to speak before the Board, the Chairman

declared the public hearing closed and the Board proceeded at 9:00 P.N. to deliberate
E the cases previously heard.

75-7 W. C. Staples, FINDINGS OF FACT AND DECISION

After careful consideration of the record and the evidencae bafore it, the Board made
the following findings of fact:

p
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a. The only new evidence submitted was the scale drawing submitted by the
Code Enforcement Officer which showed the building locations on Georgla
Bell Street. s

"

After discussion, Robert Byrne made a motion that in view of the fact that no ' ed
pertinent evidence had ‘been submitted to justify a variance, that the Board

again deny the variance. 7Tillie Powell seconded. Paul Spry, Robert Ballance

and John Barnes voted aye. Vriance denied. . B

4,75-8 Hampton Lodge Campground, FINDINGS OF FACT .wg_ DECISION

After careful consideration of the record and the evidence before it, the Board
made the following findings of fact:

a. That Hampton Lodge Campground is a recreational campground.

b. That twelve existing campsites are to be upgraded by the addition of sewage
disposal.

¢. That no plat of the sites exist: but they do and will conform to the ordimnce
reguirements.

d. That the Health Department indicates the land is suitable for septic tanks.

@. That property value will be Improved by the addition.

After discussion, Tillle Powell made a motion to grant a conditional use permit
to upgrade the twelve waterfront lots by addition of septic tank systems for
sewage disposal, provided that: -

a. A plat of the twelve sites be submitted to the Code Enforcement Officer.

b. That the twelve sites be in conformity with the Zoning Ordinance.

c. That the septic tank systems be installed in accordance w.!t.b the :
regulations of the Health Department.

Paill Spry seconded. John Barnes, Robert Byrne and Robert Ballance voted aye. t
conditional use permit granted.

The Board reopened at 9:25. After discussion of member notification procedures,
on a motion of Tillie Powall, seconded by Robert Byrne and concurred by all,
the aoard adjoumad at 9:35 P.N.

el et ' Secretary to the Board

Communication: County - Exhibit 1 (New Business)
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OFFICIAL USE ONLY:
Case Number:

Appeﬂl Date Filed:

Gate Keepen

Application Amount Paids
| Contact information |
APPLICANT: PROPERTY OWNER:
Namne Williams Mullen - Tom Johnson e 85' and Sunny, LLC
Ny 301 Fayetteville Street, Suite 1700 Address: 9919 Stephen Decatur Highway
Raleigh, NC 27601 Ocean City, MD 21842
Telephone: 919-981-4006 Telephone: 410-213-1900
E-Mal} Address: tiohnson@williamsmutien.com E-Mail Address:

LEGAL RELATIONSHIP OF APPLICANT TO PROPERTY OWNER: Attorney - -

Property Information |

Physical Street Address: 1631 Waterlily Road, Coinjock, NC 27923

Location: Hampton Lodge Campground
00790000010000, 7900000020000, 07900000030000 & 007900000040000

Parcel Identification Number{s):

I Statement of Error, or Improper Decision or Interpretation I

| wish to appeal a:  ® Decision or Interpretation O Notice of Violation

01,07, 2019

The determination being dated

Grounds for appeal

State the facts you are prepared to prove to the Boord of Adjustment that should lead the board 1o conclude that the
decision of the administrator was made in errar.

Communication: County - Exhibit 1 (New Business)

Please see attached.

Plegse include all related support materials with the application.

Atbarnhmant: Aanhmant 2 Ancanl Annlinaticame /IBAA A0 AN Havecbdom | adaa M e aea A

|, the undersigned, do certify that all of the information presented in this application is accurate to the best
of my knowledge, information, and belief. All information submitted and required as part of this
applicat s shall become public record.

1fr7/19
Ap{eﬂ% ppligdnt Date

Appeal Application
Page 50f7

Revised 7H/2018 ‘
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CURRITUCK COUNTY APPEAL ~ Hampton Lodge Campground

1. December 19, 2018 email notice from Laurie B. LoCicero to Warren Eadus (Quible &
Associates, engineer to the Property Owner) regarding the “Hampton Lodge CAMA
submittal”.

Grounds for Appeal: The Planning Director determined that “structure 8" on "sheet
5” which is an existing pier on the Property that the Owner wishes to replace,
could not be replaced on the grounds that the replacement would not be
“modification of an acceptable non-conforming existing structure.” The Pianning
Director’s determination was erroneous as a matter of law. The Property is
presently a private campground, which is a non-conforming use under Section
8.2.6 of the Unified Development Ordinance (UDO). As provided in Section
8.2.6.A(5) of the UDO, existing campgrounds may be modified “provided the
changes do not increase the non-conformity with respect to the number of
campsites that existed on January 1, 2013.” The pier in question is not a
campsite, and its existence, construction, reconstruction, and/or replacement
would not increase the number of campsites on the Property. The replacement of
the pier in question would also not expand the campground to cover additional
land area. The pier itself is not a non-conforming structure, but is rather a
permitted and conforming accessory structure under Section 4.3.2.C(1){a) of the
UDO. As the replacement of the pler does not increase the number of campsites
on the Property, its replacement should be permitted as a matter of law.

TNA A0 A Ulammban | adsasa Pamnsarsaoandl

Communication: County - Exhibit 1 (New Business)

2. January 7, 2019 letter from Laurie B. LoCicero to Owner (cfo Williams Mullen, attorney
to Owner).

Grounds for Appeal. New bathroom facilities, swimming pool, pool house and
other additional structures are allowed pursuant to Section 8.2.6A(5) since these
“changes do not increase the non-conformity with respect to the number of
campsites that existed on January 1, 2013," as further provided in Applicant's
previously submitted Memorandum in Support of Application for Interpretation.

3. January 7, 2019 letter from Laurie B. LoCicero to Owner (¢fo Williams Mullen, attorney
to Owner).

Grounds for Appeal: Number of campsites. More than 234 campsites existed as of
January 1, 2013 as further provided in Applicant’s previously submitted
Memorandum in Support of Application for Interpretation.

Adbanhemant: Adankhmant £ Armmanl Annliaadlsd
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I Appeal Submittal Checklist

Staff will use the following checklist to determine the completeness of your application. Only complete
applications will be accepted,

Appeal
Submittal Checklist

Dote Received: _ 01/07/2019 BOA Date:

Project Name: Hampton Lodge Campground
Applicant/Property Qwner: 85' and Sunny, LLC

Appeal Submittal Checklist
1 | Complete Appeal application v
2 | Application fee ($500) 4
3 | All related support materials/evidence. v
4 | 2 hard copies of ALL documents v
5 | 1 PDF digital copy of all plans AND documents (ex. Compact Disk — e-mail not acceptable) v
I For Staff Only I

Pre-application Conference {optional)

Pre-application Conference was held on

Comments

and the following people were present:

w DA AO AN Uamaobam | cdeen Maome e ces et
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Communication: County - Exhibit 1 (New Business)
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Appeal Application
Page 7 of 7

Ravised 771720 L
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I Owner Verlfication

l

¥ the person who is requesting the Board of Adjustment to toke action on o porticular plece of property is
not the owner of the property, or under contract to purchase, then the actual owner of the land must
complete this section, If the owner is the uppellant/application please do not complete this section.

Dear Sir or Madame:

| am the owner of the property located ot _1831 Waterllly Road, Colnjock, NC 27923

| hereby authorize Willlams Mullen - Thamas H. Johnson Jr. & Wyatt Booth

to appear with my consent befare the Board of Adjustment In order to request an appeal or interpretation
ot the above locatien. | authorlize you lo advertise and present this matter in my nome as the owner of the

property.

Further, | hereby outhorize county officlals fo enter my property for purposes of determining zoning
compliance.

If you have any questions, you may contact me at the following at the address, phone number, or email
oddress listed on ¢ ppilcation.
Respectfully sours, W

Date

QOwner

Sworn to and /bsr:rlbed before me, this the ____ day of ,20./9.

Ty

iy,
“\\:;“ nAtL Pt:f
c;;; L '. I;.' ’,

ary Public
commission expires: _of /3 2092
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Appeal Application
Poge b of 7

Ravised 7172018
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NORTH CAROLINA

CURRITUCK COUNTY

CERTIFICATION

I, Leeann Walton, Clerk to the Currituck County Board of Commissioners, do
hereby certify that the attached documents are the true and accurate copies of
extracted sections from the 1971 Zoning Ordinance, Currituck County, North
Carolina; 1975 Zoning Ordinance, Currituck County, North Carolina; 1982 Zoning
Ordinance, Currituck County, North Carolina; 1989 Currituck County Unified
Development Ordinance; 1992 Currituck County Unified Development Ordinance;
2007 Currituck County Unified Development Ordinance; and 2013 Currituck
County Unified Development Ordinance.

In witness whereof, I hereunto subscribe my name this 11th day of April,
2019.

eeann Walton,
Clerk to the Board of Commissioners

Subscribed and sworn before me this
11th day of April, 2019

Communication: County - Exhibit 2 (New Business)

No ary Public

Printed Name a""“‘\“mm"”m”
My Commission Explre?§ no ABy é‘%
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2. Hunting preserves

3. Recreational uses
a. hiking
b. fishing
c. boating
d

. golf courses

4. Road-side farm markets

5. Single family homes on existing state roads (to RA-20 design specifications)

90,2 Conditional Uses

. Duplexes
. Customary home occupation
Recreational uses (all use not previously listed)
. Convenient services
County services (sites and building)

Temporary mobile homes conforming to RA-20 MH standards being located on existing
state or county roads and conforming to the subdivision regulations

-0 AR oo

Section 90-A. Residential-Agricultural District (RA-20, RA-20 MH)

The purpose of the Residential-Agricultural Districts is to provide for all types of residential, agricultural
and related land uses in conditions of good health and safety; and to safeguard the investment and pro-
perty value of existing and future development.

(A)

(B)

RA-20 District

This district is established as a district in which the principle use of land is for low density
residential and agricultural purposes. The RA-20 District is intended to insure a heathful
residential environment at a sufficientlly low density in areas not having access to public
water supplies and that are dependent on septic tanks for sewage disposal. (Free standing
mobile homes are not a permitted use in the RA-20 district; mobile home parks are a con-
ditional use)

RA-20 MH District
The RA-20 MH District is similar to the RA-20 District in every respect with regard to lot
size and design standards. The RA-20 MH District, however, permits the location of free
standing individual mobile homes on individual lots. (Mobile Home Parks are a conditional
use in this district.)

90.A1 PERMITTED USES

Single-family dwellings.

Any form of agriculture or horticulture, including the sale of products at a retail stand on the
property where produced.

Customary home occupations, including dressmaking, cooking and baking, hairdressing, music
instruction, the renting of not more than one (1) room, the practice of such professions as
insurance and accounting, shall be permitted as accessory uses in a residence. The
Board of Adjustment shall decide whether other home occupations not listed here are
within the spirit of this category of accessory uses.

15
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90.A2

Backyard workshops for building tradesmen, and small appliance repair shops, but excluding
open storage,

Churches and their customary related uses including cemeteries, provided that all buildings
and graves shall be set back at least twenty (20} feet from any property line.

Public elementary and secondary schools, colleges and universities, and private schools having
curricula approximately the same as ordinarily given in public schools.

Public or private parks, playgrounds, community centers, clubs and lodges, golf courses, swim-
ming pools, fishing lakes, family camp grounds, and similar recreation uses.

Customary accessory uses and structures including private garages, swimming pools and other
accessory structures in the rear yard where they shall not cover more than thirty percent
(30%) of said rear yard.

Signs:

(a) One (1) professional or announcement sign per lot for customary home occupations,
kindergartens, and rest homes. Such signs shall not exceed three (3) square feet in area.
No such sign shall be illuminated.

(b) Church bulletin boards and signs announcing clubs and other recreation facilities and
schools. Such signs shall be limited to one (1) per lot and eighteen (18) square feet in
area. Such signs may be of the type which is lighted from behind to silhouette letters

and figures.

CONDITIONAL USES. The following uses shall be permitted subject to a finding by the
Board of Adjustment that the additional conditions listed below will be met:

Kindergartens and day nurseries, provided that not less than one-hundred (100) square feet
of play area is provided for each child and provided further said aggregate play space is
surrounded by a sturdy fence at least six (6) feet in height.

Mobile home parks, subject to the conditions listed under Section 99 of this ordinance.

Public safety facilities such as fire and police stations and rescue squad headquarters, provid-
ed that all vehicles and equipment shall be stored indoors; provided further, that all
buildings shall be set back at least twenty (20} feet from all property lines and shall be
designed and landscaped in such a way as to blend in with the swrounding area.

Public works and public utility facilities such as transformer stations, pumping stations, water
towers, and telephone exchanges, provided:

{a) such facilities are essential to the service of the community and no vehicles or ma-
terials shall be stored on the premises;

(b} all buildings and apparatus shall be set back at least twenty 20) feet from all property
lines and shall be designed and landscaped in such a way as to blend in with the sur-

rounding area.
Rest and convalescent homes not used primarily for the treatment of contagious diseases, al-
coholics, drug addicts or psychotics.

Temporary sawmills, provided they shall not be in operation for more than one (1) year; pro-
vided further, all sawmill structures shall be leveled and the premises cleaned up within
six () months after discontinuance. The Planning Board shall hold a local hearing (if a
suitable location exists, if not, a hearing at the Currituck Courthouse will substitute) prior
to Board of Adjustment. The entire Planning Board shall not necessarily appear at this
meeting, but at least one member shall “chair” the meeting.

18
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way. No other yards are required except that where the rear yard of a lot abuts a residential
district, there shall be a twenty-five (25) foot rear yard clearance and where a lot abuts a side
yard of a lot zoned residential there shall be a side yard clearance of at least fifteen (15)
feet. In cases where a side yard, not required, is provided it shall be at least eight (8) feet
in width,

65.32 Buildings constructed or converted to uses permitted in this district shall provide off-street
loading and unloading space as required in Section 73 of this ordinance.

95.33 Off-street parking space shall be provided as required in Section 72 of this ordinance.

95.4 Prior to the issuance of a permit of occupancy the Currituck County Enforcement Officer shall
be in possession of written assurances from officials of the County, N. C. State, and Federal
governments stating that water systems and pollution abatement systems have been proper-
ly installed and inspected, and are of sufficient capacity to handle projected loads with a
reasonable margin of safety.

Section 96. Recreation Residential

Recreation Residential District is designed to accommodate development along Currituck County’s bount-
iful shorefront areas Sound and Ocean) that will maximize the potential for recreational use but not re-
strict other compatible uses. Principal uses include residential development (to RA-20 MH dimensional
requirements), mobile home parks, campgrounds. The district exists to assure access by the public to pub-
lice recreational resources such as National or State Parks, bodies of navigable water, and the Atlantic
Ocean. In these districts all streets that are designed at angles other than parallel to a public recreation
resource shall be mapped to the boundary of that resource. Large development involving more than
600 feet of recreation resource frontage shall provide a minimum public pedestrian access way of not less
than 10 feet width from a public roadway to the recreation area.

ATLANTIC OCEAN
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w.l FPERMITTED USES
Agriculture or horticulture;

Including the sale of products on the property where produced, provided that no retail stand
or other commercial structure shall be located thereon, and no greenhouse heating plant

shall be operated within fifty (50) feet of any property line. Single family dwelling that meet
the dimensional requirements of RA-20 District,

Mobile Homes:

Provided that: (1) a mobile home is treated as one (1) dwelling unit that meets the dimen-
sional requirements of the RA-20 MH District; (2) only one (1) mobile home shall be allowed
per lot, and in no case shall a mobile home be allowed on a lot occupied by any other
principal building unless it is located in a mobile home park; and (3) mobile homes shall be

connected to water, sewerage, and electrical utilities in a permanent manner. (As for year
around use.)

Mobile Home Parks:
As provided in Section 99 of this article,
Group Camp Facilities:

Resident or sleeping quarter camps (such as Boy Scout and Girl Scout Camps) operated
on a profit or non-profit basis meeting the following requirements:

(1) No camp shall have a maximum design capacity of more than one-hundred and fifty
(150) campers.

(2) Each group camp shall provide a minimum of one-quarter (%} acre per camper.

(3) All buildings and areas for organized recreation use shall be set back a minimum distance

of two-hundred (200) feet from any property line to be maintained as g natural buffer -
from adjacent lots and uge,

(4) Cabins in the camp shall be a minimum distance of fifty (50) feet from one another and
a minimum distance of seventy-five (75) feet from any toilet facility. No cabin shajl be
more than one-hundred and fifty (150) yards from toilet facilities,

(5) A preliminary plat drawn to a scale of not less than two-hundred (200) feet to the inch
nor more than fifty (50) feet to the inch shall be submitted to the Currituck County
Planning Board with each Group Camp Facility application, The sketch shall include
among other things the requirement set forth in the above and other information that may
be required by the Planning Board. The Planning Board may require a final plat incor-
porating any changes set forth before fina] approval of the Group Camp Facility is grant-
ed.

Communication: County - Exhibit 2 (New Business)

Campgrounds:

Providing sites for tents and camping trailers meeting the following requirements:

(1) Minimum size of camp providing sites for tents and camping trailers shall be six (6) acres
of land,

(2) A minimum of three thousand (3,000) square feet of area shall be provided for each tent
or camping trailer space. '

(3) All buildings, tents spaces, and trailer spaces shall be set back a2 minimum distance of
two-hundred (200) feet from any property line to be maintained as a natyral buffer from
all surrounding Iots and uses,

(49 A sanitary source of drinking water shall not be more than four-hundred (400) feet, toilet i
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96.2

96.3

96.4

96.5

96.6

)

facilities not more than four hundred (400) feet, and washhouses not more than one-
thousand five-hundred (1,500) feet from any tent or trailer space. This provision shall
not apply where community water and sewer connections are provided to trailers hav-
ing self-contained kitchens and bathroom facilities.

A preliminary plat drawn to a scale of not less than two-hundred (200} feet to the inch
not more than fifty (50) feet to the inch shall be submitted to the Currituck County
Planning Board with each camp application providing sites for tents and camping trailers.
The sketch shall include among other things the requirement set forth in the above and
other information that may be required by the Planning Board. The Planning Board
may require a final plat incorporating any changes set forth before final approval of the
camp site is granted.

Grounds and facilities for recreational and community center buildings,, lakes, parks, and
similar facilities.

All signs must meet the requirements set forth in Section 71. Off-street parking must meet the
requirements set forth in Section 72.

Accessory buildings and uses normally associated with the above uses, provided that no ac-
cessory building shall be rented or occupied for gain, and provided further that no ac-
cessory building shall be constructed upon a lot until the construction of the main building
has commenced.

Unless specified, all dimensional requirements shall follow the provisions of the RA-20 MH
District.

CONDITIONAL USES

Beach Club, homeowner association.

Churches.

Community Center.

Country Club,

Group development.

Lodges.

Parks and recreation areas.

Marinas and yacht clubs.

Section 97. Recreation-Business District
The Recreation-Business District is designed to accommodate retail sales and consumer services that are
related to neighboring recreation oriented development.

97.1 PERMITTED USES
Agriculture or horticulture:

Including the sale of products on the property where produced provided that no greenhouse

heating plant shall be operated within fifty (50) feet of any property line.

Alcoholic beverages, packaged, retail sales.

Assembly halls.

Bakeries, retail.

Banks and other financial institutions, including loan and finance companies.
Billiard or pool halls.

Communication: County - Exhibit 2 (New Business)
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973 Off-street parking and loading must meet the requirements set forth in Section 72 and 73.

97.4 Accessory buildings and uses normally associated with the above uses, provided that no ac-
cessory building shall be rented or occupied for gain, and provided further that no ac-
cessory building shall be constructed upon 2 lot until the construction of the main build-
ing has commenced.

975 Signs

97.6 Dimensional Requirements

Each Recreational Commercial use shall have a minimum frontage along a State maintained
road of at least two-hundred (200) feet. All buildings shall be set back a minimum of one-
hundred (100} feet from any property line. In all other respects, RC uses shall follow the
dimensional provisions of the Community Shopping District,

Section 98. FP Flood Plain District

The purpose of this district shall be to encourage the utilization of the flood plains by uses which would
not be damaged or destroyed by high waters, While there are many Land Uses that can be safely per-
mitted in a Flood Plain District lands, all uses in the Flood Plain District shall be considered as Con-
ditional Uses. Sketch Plans for the development of any property lying within a Flood Plain District shall
be reviewed by the Planning Board. A Flood Plain District Use Permit shall be requested from the
Board of County Commissioners, who after considering the recommendations of the Planning Board shall
issue or deny a Flood Plain District Use permit.

One important aim of this district is to maintain the barrier dunes and the vegetation theron that lie with-
in 500 feet of the mean high water mark. The dunes serve as the first line of defense against Atlantic
storms and must be protected against all encroachments.

98.1 PERMITTED USES
None
98.2 CONDITIONAL USES

Single family homes - providing they are constructed above 20 year flood levels. (RA-20 MH
Standards, Section 90.3)

Parks and Open Recreation areas.

—- tennis courts

— hand ball

-— baseball

— basketball

— swimming pools & related facilities
— trails, horse, motorcycle, hiking

— golf course

Campgrounds:
Providing sites for tents and camping trailers meeting the following requirements:
(1) Camps shall have a minimum size of six (6) acres of land.

(2) A minimum of three-thousand (3,000) square feet of area shall be provided for each tent
or camping trailer space.

(8) All buildings, tent spaces, and trailer spaces shall be set back a minimum distance of two-
hundred (200) feet from any property line to be maintained as a natural buffer from all
surrounding lots and uses.

(4) A sanitary source of drinking water shall not be more than four-hundred (400) feet, toilet

32
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98.3

984
98.5

Section 99.

facilities not more than four-hundred (400) feet, and washhouses not more than one thous-
and five hundred (1,500) feet from any tent or trailer space. This provision shall not apply
where community water and sewer connections are provided to trailers having self con-
tained kitchens and bathroom facilities.

(5) A preliminary plat drawn to a scale of not less than two-hundred (200) feet to the inch
nor more than fifty (50) feet to the inch shall be submitted to the Currituck County
Planning Board with each camp application providing sites for tents and camping trailers.
The sketch shall include among other things the requirements set forth in the above and
other information that may be required by the Planning Board. The Planning Board may
require a final plat incorporating any changes set forth before final approval of the camp
site is granted.

Grounds and facilities for recreational and community center buildings, lakes, parks, and simi-
lar facilities.

All signs must meet the requirements set forth in Section 71.
Off-street parking must meet the requirements set forth in Section 72.

Mobile Home Parks

Approved mobile home parks shall be permitted as a Conditional Use in the following districts: RA-20,
RA-20-MH, R-8, C-S, RR, RC.

99.1

99.2

99.3

994

99.5

99.8

99.7
99.8

99.9

The minimum area for a mobile home park be at least ten acres and provide for a minimum of
50 mobile home spaces.

Each mobile home in a mobile home park shall occupy a designated mobile home space of
at least 3,000 square feet, with a width of at least 50 feet, exclusive of common driveway.

Driveways shall be graded and surfaced with not less than four (4) inches of crushed stone or
other suitable materizl on a well compacted sub-base to a continuous width of 25 feet exclusive
of required parking spaces.

Two off-driveway parking spaces surfaced with not less than four (4) inches of crushed stone
or other suitable material on a well compacted sub-base be provided for each mobile home
space. Required parking spaces may be included within the 5,000 square feet required for
each mobile home space.

At least 200 square feet of recreation space for each mobile home space be reserved within
each mobile home park as common recreation space for the residents of the park. If the
park is located on property fronting on the Albemarle Sound or the Currituck Sound or its
tributaries, the common recreation area shall provide access to the water. Minimum of 100
feet of waterfront area shall be provided.

All central facilities in a mobile home park, such as wash and laundry rooms, garbage pickup
stations, recreation or meeting halls be made accessible to each mobile home space by means
of a walk way at least three (3) feet wide, surfaced with crushed stone or other suitable all-
weather material exclusive of common dirt or clay.

All driveways and walkways be adequately lighted for safety.

No mobile home or other structures within a mobile home park be closer together than 12
feet, except that storage or other auxiliary structures for the exclusive use of a mobile home
may be closer to that mobile home than 12 feet. Such auxiliary structures may not be so
located as to interfere with removal of the mobile home in the event of fire or other im-
minent disaster.

Water and waste disposal facilities for each mobile home in a mobile home park be approved
in writing by the District Health Officer, with one copy of each approval to be kept on file

3
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{c) Dimensional Requirements

CS' Minimum rear yard

:/22_/75447 [, 1975

Maximum Height 35 ft.

oY Per cent of lot that may be occupied 30%
Minimum lot size 20,000 sq. ft.
Minimum lot width 100 ft.
Minimum rear yard 25 ft.
Minimum front yard 20 ft.
Minimum side yard 10 ft.
With Community Water or Sewer
Maximum Height 35 ft.
Per cent of lot that may be occupied 35%
Minimum lot size 15,000 sg. ft.
Minimum lot width 100 ft.
Minimum rear yard 25 ft.
Minimun front yard 20 ft.
Minimum side yard 10 ft.
With Community Water and Sewer
Maximum Height 35 ft.
Per cent of lot that may be occupied 35%
Minimum lot size 11,150 sq. ft.
Minimum lot width 85 ft.

25 ft.

Minimum front yard 20 ft.
Minimum side yard 10 ft.

(d) Recreation Campgrounds

(a) Recreation campgrounds are permitted only with a conditional
The following uses are permitted:

use permit in RR Districts.

{1) Use of transportable recreational housing, other than
for long term occupancy or dwelling units,

(2) Establishments for the sale or rental of supplies or for
provision of services, for satisfaction of daily or

Communication: County - Exhibit 2 (New Business)

frequent needs of campers, within the district may be
permitted. Such establishments include those providing
groceries, ice, sundries, bait, fishing equipment, self-
service laundry equipment and the like, but not sale of
gasoline to automobiles. Such establishments shall be
designed to serve only the needs of campers within the
campground, but shall not, including their parking areas,
occupy mere than two percent of the area of the campground
and shall not be so located as to attract patronage from
ocutside the grounds, nor to have adverse effects on
surrounding land uses.
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{b) Minimum dimensional requirements:

{1) Minimum area for creation of a recreational campground
shall be ten acres under single ownership or control.
At the opening of any recreational campground for
occupancy by units, all required facilities and
improvements shall have been completed, and the minimum
number of spaces available and ready for occupancy
shall be twenty. Minimum size for a single camper space
shall be 3,000 sq. ft.

(2) Recreation Area. Not less than eight percent of the
area of the recreational campground shall be devoted to
recreational area. Such recreation area may include space
for common walkways and related landscaping in block
interiors provided that such common open space is at least
20 feet in width, as passive recreation space, but shall
include at least half of the total required recreational
area in facilities for active recreation, such as swimming
pocls or beaches ballfields, shuffleboard courts, play lots
for small children and the like, of a nature so designed
to serve the type of campers anticipated and so located as
to be readily available from all spaces and free from
traffic hazards.

(c) Camping is a permitted use of land only in recreation campgrounds.
See 3-1(b).

(e) Off Street Parking and Loading.

(1) Parking requirements....The following uses shall have off-~street
parking as specified below....Each parking space shall have
dimensions of 10 ft. by 20 ft. and shall be located outside any
dedicated street or highway right-of-way. With the exception of
required spaces for single-family and two-family dwelling units,
sufficient maneuvering space shall be provided so that no vehicle
will be required to back into the public right-of-way.

Communication: County - Exhibit 2 (New Business)

Dwellings, one family......2 spaces
Business useS..............1l Space per 200 sq. ft.
Manufacturing uses.........l space per 2 employees on maximum shi

{2} Loading. Each business and manufacturing use shall have at least
one off-street loading space with maximum dimensions of 12 X 35
with 14 ft. vertical clearance, plus one additional space for eac
25,000 square feet.
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Lembor 15,1982

Article 2. Regulations and Restrictions

2-1 A-40, RA~20, and RR Districts. {(a) Permitted uses
of buildings structures and land:

Dwellings, one family detached, including mobile homes

Two family detached dwellings

Planned unit residential development

Farm machinery assembly repair and sales

Feed and seed processing and sales

Grain elevators

Fertilizer wholesale and retail sales

Roadside produce stands

Fish hatcheries and fish ponds

Game preserves

Offices for doctors, dentists, engineers, surveyors,
architects and accountants

Lodges, fraternal and social organizations not conducted
in any way for gain.

Community center

Churches

Cemeteries

Public park and recreation areas

Public buildings such as a library, police station, or
fire station

Golf courses, not illuminated, including par three but
not minature golf

Country clubs including swim and racquet clubs

Public elementary, intermediate and high schools and priva
schools having similar academic curriculums; public
colleges, technical institutes, universities.

Accessory uses and structures clearly incidental and sub-
ordinate to the principal structure and uses includin:
garages, swimming pools, boathouses, piers, and fence:
not exceeding six feet in height.

Communication: County - Exhibit 2 (New Business)

(b) Uses of buildings, structures and land which regquire a
conditional use permit from the Board of Adjustment;

Mining, subject to the Mining Act of 1971

Hospitals and sanatariums

Home Occupations

Homes for the aged, disabled or handicapped including
convalescent and nursing homes

Kindergardens and day nurseries

Riding academies, training tracks, horses for hire or
boarding on minimum tract of ten acres

Public utility transformer stations, telephone exchanges,
lines, towers, storage offices, pumping stations
water towers, or maintenance facilities, provided
that the Board of Adjustments may require screen
planting between such uses and adjacent residential
areas.
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2-2

Marinas, in RR Districts only

Recreation campgrounds, in RR Districts only
Hunting and fishing lodges, in RR Districts only
Bail and tackle shops, in RR Districts only
Bicycle rentals, in RR Districts only

Hotel or motel, in RR Districts only

R-20 and R-MF Districts. (a) Permitted uses of

buildings, structures and land;

(b)

Dwellings, one family detached including "double-
wide" mobile homes with minimum dimensions of
24 x 60, but not other mobile homes

Multiple family dwellings, in R-MF Districts only
Churches

Cemeteries

Public park and recreation areas

Public elementary and secondary schools and private
schools having approximately the same curriculum

Country Clubs including swim and racquet clubs

Accessory uses and structures clearly incidental and

subordinate to the principal structure and uses, in-

cluding swimming pools, boathouses, piers, and fences

not exceeding six feet in height.

Uses of buildings, structures and land which require a

conditional use permit from the Board of Adjustment;

Golfcourses, not illuminated, and not par three or
minature

Offices for engineers, surveyors, doctors, dentists,
architects accountants,

Fraternity and sority houses, in R-MF districts only

Rooming and boardlng houses in R-MF districts only

Clubs and lodges in R-MF districts only

Dimensional Requirements in A-40, RA-20, R-20 and RR Distrj

Communication: County - Exhibit 2 (New Business)

Maximum height

% of lot that

may be occupied
Minimum Front Yard

Minimum lot Width
Minimum Rear Yard
Minimum Side Yard

A-40 RA-20, R-20, RR
NC

Well and Community Commur
Septic Tank Water & Sewer Water
Sewer
35 Ft. 35 f¢t, 35 r¢t. 35
25% 30% 35% 35%
40,000 20,000 15,000 gq. Ft. 10,
Sg. Ft. Sqg. Ft. Sqg.
125 Ft. 100 Ft. 30 F¢t. 30
30 F¢t. 20 Ft. 20 Ft. 20
15 Ft. 15 F¢t. 10 F¢t. 10

1~
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3-5 Off Sreet parking and Ioading. (a) Parking requirements.
The following uses shall have off-street barking as specified below.
Each parking space shall have minimum dimensions of 9 ft. x 20 f¢t.

Dwellings, one family...ue.ueeenoeonoenonsean2 spaces
Dwellings, Multifamily.....u.eeeeeueeeeoeaolk space per unit
Hotels, motels, hunting and

fishing CAMPS .« vavtetententtnsssnnnssnneas.l Space per unit or )

Night clubs, bars, taverns,

private clubs and 10dgeS....uovevveenn. +-1 space per 100 sgq. H

Business USES.ceutrnerectnnesecsarsaneea.l space per 200 s5q. H

Manufacturing USEeS.....eueeeeeoeneeennenasl Space per 2 emplo:
on maximum shift.

(b} Loading. Each business and manufacturing use shall have at
least one off-street loading space with minimum dimensions
of 12 ¥ 35 with 14' vertical clearance, plus one additional
Space for each 25,000 sq. f¢t.

3-6 Recreation Campgrounds (a}) Recreation campgrounds are per-
mitted only with a conditional use permit in RR districts. The
following uses are permitted:

(1) Use of transportable recreational housing, other than
for long term occupancy or dwelling units.

(2) Establishments for the sale or rental of supplies or foz
provision of services, for satisfaction of daily or fre-
quent needs of campers, within the district may be per-
mitted. Such establishments ineclude those providing
groceries, ice, sundries, bait, fishing equipment, self-
service laundry equipment and the like but not sale of
gasoline to automobiles. Such establishments shall be
designed to serve only the needs of campers within the
campground, but shall not, including their parking areas
occupy more than two percent of the area of the camp-
ground and shall not be so located as to attract patrona

from outside the grounds, nor to have adverse effects on
surrounding land uses.
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(b) Minimum dimensional reguirements:

(1) Mipnimum area for creation of a recreational campground s
be ten acres. At the opening of any recreational camp-
ground for occupancy by units, all required facilities a
improvements shall have been completed, and the minimum
number of spaces available and ready for occupancy shall
twenty. Maximum density in recreatiopnal campgrounds sha.
not exceed twelve spaces per acre.

(2) Recreation Area. Not less than eight percent of the are.
of the recreational campground shall be devoted to recre.
tional area. Such recreation area may include space for
common walkways and related landscaping in block interio.
provided that such common open space is at least 20 f¢t.
width, as passive recreation space, but shall include at
least half of the total required recreational area in
facilities for active recreation, such as swimming pools ..
beaches, ballfields, shuffleboard courts, play lots for
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small children and the like, of a nature so designed
serve the type of campers anticipated and so located
as to be readily available from all spaces and free
from traffic hazards.

3-7 Flood Hazard Areas. Within areas affected by periodic
floodings, as designated on Flood Hazard Boupndary Maps prepared by
the U, S, Army Corps of Engineers; (a} Any proposed new constructio
or substantial improvement (including prefabricated and mobile homes)
must:

(1) be designed (or modified) and anchored to prevent
flotation, collapse, or lateral movement of the
structure,

{2) use construction materials and utility equipment
that are resistant to flood damage and

{3) wuse construction practices that will minimize flood
damage;

(b) Subdivisions proposals and other proposed new developments
must be:

(1) Consistent with the need to minimize flood damage.

(2) all public utilities and facilities such as sewer,
gas, electrical, and water systems are located,
elevated, and constructed to minimize or eliminate
flood damage, and

{3) adeguate drainage is provided to reduce exposure to
flood hazards.

(c¢) New or replacement water supply systems and/or sanitary
sewage systems shall be designed to minimize or eliminate
infiltration of flood waters into the systems and discharge
from the systems into flood waters, and on site waste dis-
posal systems shall be located so as to avoid impairment of
them or contamination from them during flooding.
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the eleventh. The provisions of Subsection (1) of this
Section shall not apply to this Subsection,

Section 114 Hiscellaneous.

‘I

2.

As used in this Ordinance, words importing the mascul ine
gender include the feminine and neuter.

Hords used In the singular In this Ordinance include the
plural and words used In the plural include the singular.

Sectlon 115 Zoning Distrlcts and Zoning Atlas

Part |. Zoning Districts

Section 115.0]1 Residential Districts Established.

The following residential districts are hereby
established: A, RA, R, RO1, AC2 and RR. Each of these
districts is designed and intended to secure for the
persons who reside there a comfortable, heaithy, safe,
and pleasant environment in which to live, sheltered from
incompat Ible and disruptive activities. Other objectives
of some of these districts are explained in the remainder
of this Section.

The A (Agricultural) district s designed to secure the
agricultural Integrity of the areas so classified., The
uses encouraged in this district are agriculitural or
related to ond dependent on agriculture. This district
also Includes vacant lands whose soils are unsuitable for
development with septic systems,

The AR (Mixed Residential) district is designed to
provide for mixed residential development on the mainland
Including site built, modular, double-wide and (in
existing moblie home subdivisions and mobile home parks)
single-wide moblile homes. This district is Intended to
provide moderate cost housing options for residents and
to restrict the encroachment of mixed residential types
in other districts, and to restrict the encroachaent of

1.7
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incompat ible business uses (farm related or other,) in
estab!ished residential araas.

The R (Basic Residential) district is designed to
provide for low density residential development on the
mainlord in areas that do not inirude Into areqs
primarily devoted to agriculture.

The R}1 (Outer Banks Standard Residential) district iz
designed to accommodate resldential development (other
than mcbile homes) within the portion of the Currituck
Quter Banks that is accessible by a state maintained
road,

The A2 (Outer Banks Limited Access Residential) district
iz designed to accommodate low density residential
develnpment within the portion of the Currituck Outer
Banks that is not accessible by o state maintained road.

The RR (Residential/Recreationai) district is designed
to provide for some existing campgrounds and camper
subdivisions and is retained for the purpose of
regulating these existing uses. It is not intended that
this use be expanded except in cases where: a) an
existing property containing an RR designation is spli*
by zoning lines; b) the expansion only occurs whthin lot
boundries as such boundries existed as of Rpril 2, 1969;
and, ¢} the campground/caomper subdivision shall meet all
criteria established in Article 14 in addition to not
exceeding an overall maximum density of 4.5 units
(includes campers and mote! rooms) and beds (includes
group =leeping quarters) per dcre. (Amended 5-18-92 #43)

Section 115.02 Commercial Districts Establishad.

U5

The following commercial districts are hereby
estab:ished: GB, LB, and LBH. These districts are
created to accomplish the purposes and serve the
objectives set forth in the remainder of this Section,

The G {General Business) dlistrict [s the feast
restricted commercial district and Is designed to
accommodate the widest range of business uses,

Communication: County - Exhibit 2 (New Business)
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to provide for such business enterprises as
may be conducted by a famliy withln [ts ouwn
home or customary accessery buiidings,
provided that such use does not disturb or
intrude upon the residential character of the
subject property or the surrounding
neighborhood.

{b) Recreation Grounds:

(1)

recregtion grounds, but not a recreation
campground may be permitted provided that the
following conditions are met:

a. mininum area for creation of a
recreat ion ground shail be twenty (20)
acres under single ocwnership or control;

b,  aust be operated by a nonprofit group;

35 cottages, cabins or dormitory buildings
must be constructed of such a nature
that they will not be feasibly adaptabie
for year round occupancy;

d. the minimum size of cottage, cabin or
dormitory building shall be not less
than 640 sguare feet;

Communication: County - Exhibit 2 (New Business)

e, there shall be a buffer of not less
than one hundred (100) feet between alil
building and the nearest property |ine;

f. the faciiities shall not accommodate
more than ten (10) persons per acre for
overnight occupancy; and,

g. a aite plan draown to scale shall be
presented to the Board of Adjustment
with other supporting materials for
approval,

i
A
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(c)

Recreat ion Campgrounds:

{1} recreation campgrounds are permitted only
with a Special Use Permit in AR Districts.
The following uses are permitted:

use of transportabie recreational
housing, other than for long term
occupancy or dwelling units; and,

establishments for the sale of rentai of
supplies or for provisions of services,
for satisfaction of daily or frequent
neede of campers, within the District
may be permitted, Such establishments
include those providing groceries, Ice,
sundries, bait, fishing equipment, self-
serving laundry equipment and the iike,
but not sale of desighed fo" servé only
the needs of campers within the '
campground, but shall not, including
their parking areas, occupy more than
two percent (2%) of the area of the
campground and zhal! not be so |ocated
as to attract patronage from outside the
grounds, nor to have adverse effects on
surrounding land uses,

(2) Mininum dimensional requirsments:

minimum area for creation of a

recreat ional campground shall be ten
(18) acres under single ounership or
control. At the opening of any

recreat [onal campground for occupancy by
units, all required facilities and
improvements shall have been complieted,
and the minimum number of spaces
available and ready for occupancy shall
be twenty (20). ftinimum size for a
single camper space shall be 3,000
square feet; and,

Communication: County - Exhibit 2 (New Business)
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b. recreation area: not less than eight
percent (8%) of the area of the
recreat ional campground shall be devoted
to recreational area. Such recreation
area nmay include space for common
walkways and related l|andscaping in
block interiors provided that such
common open space is at least twenty
(20} feet in width, as passive
recreat ion space, but shall include at
least half of the total required
recreat ional area in facilities for
active recreation such as swimming
pools or beaches, balifields,
shuffleboard courts, play lots for
small children and the like, of a
nature so designed to serve the type of
campers anticipated and so |ocated as to
‘be reudily avatlable from all spaces

" and” fraée from traffic hazdrds.

(3) camping is a permitted use of land only in
recreation campgrounds.

Conditional Use Standards for Light Manufacturing
(as described in use classification 4.000):

(1) nininun front setback of seventy-five (75)
feet shail be required. Side and rear
setbacks shal! be ten (10) feet in addition
to any buffer which may be required;

Communication: County - Exhibit 2 (New Business)

(2) parking requirements shall be met separateiy
for each use. HRetail uses require one (1)
space per 200 aquare feet of retall space.
Hanufacturing uses require one (1) space for
each employee on maximum shift.

(3) loading requirements shall be as specified
for Hanufacturing uses;

(4} a twenty (20) foot buffer, in addition to

14.7
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CHAPTER 2: ZONING DISTRICTS

2.1.3 Other Requirements

In addition to zoning district regulations see the following sections for other

requirements:

See Chapter 3 for Special Requirements for specific uses.

See Chapter 4 for Overlay District Requirements.

See Chapter 5 for specifications on Landscaping and Buffering.
See Chapter 6 for specifications on Environmental Protection.
See Chapter 7 for specifications on Signs.

See Chapter 8 for specifications on Parking and Loading.

See Chapter 9 for specifications on Infrastructure.

See Chapter 10 for specifications on Subdivisions & Open Space.
See Chapter 11 for specifications on Permits.

Section 2.2 Base Zoning Districts

Base zoning districts are created to provide comprehensive land use regulations
throughout Currituck County. There are 11 base zoning districts that provide for a
variety of uses that are appropriate to the character of the areas in which they are
located. For the purpose of this ordinance, Currituck County is hereby divided into the
following base zoning districts. These districts shall comply with all of the general and

specific requirements of this ordinance.

A: Agricultural District

RA: Mixed Residential District

R: Basic Residential District

RO1: Outer Banks Standard Residential District
RO2: Outer Banks Limited Access Residential District
RR: Residential Recreational District

GB: General Business District

C: Commercial District

LBH: Limited Business Hotels Altowed District
LM:  Light Manufacturing District

HM: Heavy Manufacturing District

2.2.1 Reserved
This section is reserved for future use.

2.2.2 Residential Districts Established

Communication: County - Exhibit 2 (New Business)

Each of these districts is designed and intended to secure for the persons who reside
there a comfortable, healthy, safe, and pleasant environment in which to live, sheltered

from incompatible and disruptive activities:

A. Agricultural (A) District: The Agricultural (A) district is designed to secure the
agricultural integrity of the areas so classified. The uses encouraged in this district
are agricultural or related to and dependent on agricutture. This district also

2-3
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CHAPTER 2: ZONING DISTRICTS

includes vacant lands whose soils are unsuitable for development with septic
systems.

B. Mixed Residential (RA) District: The Mixed Residential (RA) district is designed to
provide for mixed residential development on the mainland including site built,
modular, double-wide, and (in existing mobile home subdivisions and mobile home
parks) single-wide mobile homes. This district is intended to provide moderate
cost housing options for residents and restrict the encroachment of mixed
residential types in other districts and the encroachment of incompatible business
uses (farm related or other) in established residential areas.

C. Basic Residential (R) District: The Basic Residential (R) district is designed to
provide for low-density residential development on the mainland in areas that do
not intrude into areas primarily devoted to agriculture.

D. Outer Banks Standard Residential (RO1) District: The Outer Banks Standard
Residential (RO1) district is designed to accommodate residential development
(other than mobile homes) within the portion of the Currituck Outer Banks that is
accessible by a state maintained road.

E. Outer Banks Limited Access Residential (RO2) District: The Outer Banks Limited
Access Residential (RO2) district is designed to accommodate low density
residential development (other than mobile homes) within the portion of the
Currituck Outer Banks that is not accessible by a state maintained road.

F. Residential/Recreational (RR) District: The Residential/Recreational (RR) district is
designed to provide for some existing campgrounds and camper subdivisions and
is retained for the purpose of regulating these existing uses. It is not intended that
this district be expanded except in cases where:

1. An existing property containing an RR designation is split by zoning lines; and

Communication: County - Exhibit 2 (New Business)

2. The expansion only occurs within the lot boundaries as such boundaries
existed as of April 2, 1989; and

3. The campground/camper subdivision meets all criteria established in Chapter
3 in addition to not exceeding an overall maximum density of 5.5 units
(includes campers and motel rooms) and beds (includes group sleeping
quarters) per acre.

2.2.3 Commercial Districts Established

Each of these districts is designed and intended to provide safe and attractive services
conveniently located to serve the needs of surrounding residents without disrupting the
character of nearby residential areas:

24
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CHAPTER 2: ZONING DISTRICTS

Office & Service

Retail

Recreation & Entertainment

Industrial, Manufacturing, Warehousing, Distribution, & Solid Waste
Agriculture & Livestock

Other

2.5.2 Table Key

The following is a list of the meanings of table entries:

A. “Z'indicates that the use is permitted by right in the zoning district and only
requires a zoning permit

B. “C’indicates that the use is permitted with a conditional use permit in the zoning
district

C. "Sindicates that the use is permitted with a special use permit in the zoning
district

D. “ZS or “ZC” indicates that such developments require a zoning permit if the lot to
be developed is less than five acres in size and a special or conditional use permit,
respectively, if the lot is five acres or larger in area.

E. “SR™ a section number listed in the column indicates that the use has special
requirements for the zoning district in which it is permitted. The section number
refers to the reguiations in Chapter 4

F. “LUC” ~ a roman numeral listed in the column indicates the land use code for each
use and determines the required bufferyard established in the Table of Bufferyard
Requirements in Chapter 5

G. If a use is not listed in the Permitted Uses Table, the administrator shall classify it

with that use that is most similar to it. In doing so, the administrator shall primarily
rely upon similarity of operationai characteristics and similarity of impacts on
adjacent properties. If the administrator determines that a use is not listed and is
not simitar to a use in the Permitted Uses Table, then such use is prohibited.

2-12
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CHAPTER 3: SPECIAL REQUIREMENTS

F.  if two or more adult businesses, sexually oriented adult businesses are within 1000
feet of one another and otherwise in a permissible location, the business which
was first established and continually operating at its present location shall be

considered the conforming use and the later-estabiished business(es) shall be
considered nonconforming.

G. An adult business sexually oriented adult business lawfully operating as a
conforming use shall not be rendered nonconforming by the subsequent location of
a church, house of worship, day care center, school, playground, public swimming

pool, or public park within 1000 feet of the adult business and sexually oriented
business.

3.7.2 Campgrounds, Recreation (Special Use Permit only)

3.7.2.1 Use
The foliowing uses are permitted in Campgrounds, Recreational:

A

Use of transportable recreational housing not intended for long term
occupancy or dwelling units.

One accessory building (not to exceed 100 square feet) may be erected per
camper lot provided district setbacks are met.

Establishments for the sale of rental of supplies or for provisions of services,
for satisfaction of daily or frequent needs of campers, within the district may
be permitted. Such establishments include those providing groceries, ice,
sundries, bait, fishing equipment, self-serving laundry equipment and the like,
but not sale of designed to serve only the needs of campers within the
campground, but shall not, including their parking areas, occupy more than
two percent of the area of the campground and shall not be so located as to
attract patronage from outside the grounds, nor to have adverse effects on
surrounding fand uses.

The following uses will be allowed on platted camper lots within the county
provided all lots are serviced by either a private or county operated central
water and sewer system:

1. One camper iot - uses allowed include one camper (sited in the center of
the lot); a raised walkway (maximum width not to exceed five feet) will be
allowed provided proper county setback minimums can be maintained;
one accessory building (not to exceed 100 square feet) may be erected
provided proper county setback minimums can be maintained; canvas
awnings shall be allowed; no permanent additions shall be allowed,
temporary additions such as roll-up canvas awnings shall be allowed
provided proper county minimum setbacks can be maintained; proper
CAMA permits must be obtained, if necessary; accessory buildings shall

3-29
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CHAPTER 3: SPECIAL REQUIREMENTS

be located to the rear of the primary structure or camper; open air decks,
those without roofs or walls, will be allowed up to a maximum of 100
square feet provided all county setbacks are maintained;

Two camper lots - uses allowed will be the same as for one camper lot, if
lots are used separately. If lots are used jointly, as one lot, uses
permitted shall include one camper, site built homes, modular homes,
class "A" and class "B" mobile homes (up to two bedroom limit),
accessory buildings (of any size), screened or unscreened porches,
walkways and decks provided all county minimum setbacks are met, lot
coverage shall not exceed 35 percent and proper CAMA permits shall be
obtained, if necessary; additions to site built homes, modular homes and
mobile homes such as rooms or accessory buildings will be permitted
provided they do not increase the number of bedrooms or bathrooms;
accessory buildings shall be located to the rear of the primary structure
or camper,

3 Three camper lots - uses allowed will be the same as for two camper lots

with the following exception: site built modular or class "A" or "B" mobile
homes will be allowed with a three bedroom maximum; and,

All building permit requests for a principal structure, or room additions to
a principal structure, must be accompanied by a certificate of use issued
by the applicable sanitation district or organization managing the sewage
treatment, stating there is adequate sewage treatment available for this
structure.

All permanent structures located on a camper lot prior to November 7,
1989, may continue and be maintained in good condition. Any damage
equaling 25 percent or more of the total structure's replacement cost
may be replaced only in compliance with the requirements of this section
and shail not be subject to the replacement provisions of Chapter 16.

3.7.2.2 Dimensional Requirements

A

The minimum area for creation of a recreational campground shall be ten
acres under single ownership or control. At the opening of any recreational
campground for occupancy by units, all required facilities and improvements
shall have been completed.

The minimum number of spaces available and ready for occupancy shail be
20. The minimum size for a single camper space shall be 3,000 square feet.

Lot coverage shall not exceed 35 percent and proper CAMA permits shall be
obtained.

3-30
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CHAPTER 3: SPECIAL REQUIREMENTS

D. Not less than eight percent of the area of the recreational campground shall
be devoted to recreational area. Such recreation area may include space for
common walkways and related landscaping in block interiors provided that
such common open space is at least 20 feet in width, as passive recreation
space, but shall include at least half of the total required recreational area in
facilities for active recreation such as swimming pools or beaches, ball fields,
shuffleboard courts, play lots for small children and the like, of a nature so
designed to serve the type of campers anticipated and so located as to be
readily available from all spaces and free from traffic hazards.

E. No camper larger than 8' x 40’ including the tongue will be located on a
designated camper lot.

F. Al camper sites will be permitted to have up to a maximum 100 square foot
platform 12 inches or less in height from the existing grade except for
handicap accessibility.

3.7.2.3 Additional Requirements

A. Campers may be parked or stored on any lot, tract or parcel with an
established dwelling in any zoning district, or in an approved campground, or
approved camper storage lot, provided such equipment shall not be used for
overnight occupancy or as a dwelling unit.

B. Additions to campers are not permitted, nor may campers be used as an
addition to any structure.

C. Campers may not have wheels removed and be blocked so as to make it a
permanent structure, nor will underpinning be allowed.

Communication: County - Exhibit 2 (New Business)

D. An approved sewage disposal system shall be provided in all campgrounds
that are designed for campers or that allow use by campers.

E. Camping is a permitted use of land only in camper subdivisions and
recreational campgrounds.

3.7.3 Outdoor Tour Operators {Special Use Permit only) (PB 09-25, 9/21/09)
The requirements of this section shall apply to the base operation and extended
business operations of outdoor tour operators.

A. When not in use, tour vehicles shall be parked in a properly marked space toward
the rear of the principle structure to improve traffic flow and preserve roadside
aesthetics.

3-31
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CHAPTER 2: ZONING DISTRICTS

are agricultural or related to and dependent on agriculture. This district also
includes vacant lands whose soils are unsuitable for development with septic
systems.

B. Mixed Residential (RA) District: The Mixed Residential (RA) district is designed to
provide for mixed residential development on the mainland including site built,
modular, double-wide, and (in existing mobile home subdivisions and mobile home
parks) single-wide mobile homes. This district is intended to provide moderate
cost housing options for residents and restrict the encrcachment of mixed
residential types in other districts and the encroachment of incompatible business
uses (farm related or other} in established residential areas.

C. Basic Residential (R) District: The Basic Residential (R) district is designed to
provide for low-density residential development on the mainland in areas that do
not intrude into areas primarily devoted to agriculture.

D. Outer Banks Standard Residential (RO1) District: The Outer Banks Standard
Residential (RO1) district is designed to accommodate residential development
(other than mobile homes) within the portion of the Currituck Outer Banks that is
accessible by a state maintained road.

E. Outer Banks Limited Access Residential (RO2) District: The Outer Banks Limited
Access Residential (RO2) district is designed to accommodate low density
residential development (other than mobile homes) within the portion of the
Currituck Outer Banks that is not accessible by a state maintained road.

F. Residential/Recreational (RR) District: The Residential/Recreational (RR) district is
designed to provide for some existing campgrounds and camper subdivisions and
is retained for the purpose of regulating these existing uses. It is not intended that
this district be expanded except in cases where:

Communication: County - Exhibit 2 (New Business)

1. An existing property containing an RR designation is split by zoning lines; and

2. The expansion only occurs within the lot boundaries as such boundaries
existed as of April 2, 1989; and

3. The campground/camper subdivision meets all criteria established in Chapter
3 in addition to not exceeding an overall maximum density of 5.5 units
(includes campers and motel rooms) and beds (includes group sleeping
quarters) per acre.

2.2.3 Commercial Districts Established

Each of these districts is designed and intended to provide safe and attractive services
conveniently located to serve the needs of surrounding residents without disrupting the
character of nearby residential areas:
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CHAPTER 3: SPECIAL REQUIREMENTS

d. Located within 1000 feet in any direction from a building used as a public
school or as a state licensed day care center.

e. Located within 1000 feet in any direction from any lot or parcel on which
a public playground, public swimming pool, or public park is located.

3. Except for signs as permitted in Chapter 7, promotional displays and
presentations shall not be visible to the public from sidewalks, walkways or
streets.

4. Determination of parking requirements shall be the responsibility of the zoning
administrator who shall use the table found in Chapter 8 as a guide (i.e. adult
motion picture theaters shall provide parking as is required for other motion
picture theaters; aduit businesses shall provide parking as is required for
dance halls, bars and nightclubs, etc.).

Any adult business or sexually oriented business lawfully operating on September
19, 1994, which is in violation of this ordinance shall be deemed a nonconforming
use. Any use which is determined to be nonconforming by application of the
provisions of this section shall be permitted to continue for a period not to exceed
two years. Such nonconforming uses shail not be increased, enlarged, extended,
or altered except that the use may be changed to a conforming use. If a
nonconforming use is discontinued for a period of 180 days or more it shall not be
reestablished.

if two or more adult businesses, sexually oriented adult businesses are within 1000
feet of one another and otherwise in a permissible location, the business which
was first established and continually operating at its present location shall be
considered the conforming use and the later-established business(es) shall be
considered nonconforming.

An adult business sexually oriented aduit business lawfully operating as a
conforming use shall not be rendered nonconforming by the subsequent location of
a church, house of worship, day care center, school, playground, public swimming
pool, or public park within 1000 feet of the adult business and sexually oriented
business.

3.7.3 Campgrounds, Recreation (Special Use Permit only)

3.7.3.1 Use
The following uses are permitted in Campgrounds, Recreational:

A. Use of transportable recreational housing not intended for long term
occupancy or dwelling units.

3-29
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CHAPTER 3: SPECIAL REQUIREMENTS

B.

One accessory building (not to exceed 100 square feet) may be erected per
camper lot provided district setbacks are met.

Establishments for the sale of rental of supplies or for provisions of services,
for satisfaction of daily or frequent needs of campers, within the district may
be permitted. Such establishments include those providing groceries, ice,
sundries, bait, fishing equipment, self-serving laundry equipment and the like,
but not sale of designed to serve only the needs of campers within the
campground, but shall not, including their parking areas, occupy more than
two percent of the area of the campground and shall not be so located as to
attract patronage from outside the grounds, nor to have adverse effects on
surrounding land uses.

The following uses will be allowed on platted camper lots within the county
provided all lots are serviced by either a private or county operated central
water and sewer system:

1.  One camper lot - uses allowed include one camper (sited in the center of
the lot); a raised walkway (maximum width not to exceed five feet) will be
allowed provided proper county setback minimums can be maintained;
one accessory building (not to exceed 100 square feet) may be erected
provided proper county setback minimums can be maintained; canvas
awnings shall be allowed; no permanent additions shall be allowed,
temporary additions such as roll-up canvas awnings shall be allowed
provided proper county minimum setbacks can be maintained; proper
CAMA permits must be obtained, if necessary; accessory buildings shall
be located to the rear of the primary structure or camper; open air decks,
those without roofs or walls, will be allowed up to a maximum of 100
square feet provided all county setbacks are maintained;

2  Two camper lots - uses allowed will be the same as for one camper lot, if
lots are used separately. If lots are used jointly, as one lot, uses
permitted shall include one camper, site built homes, modular homes,
class "A" and class "B" mobile homes (up to two bedroom limit),
accessory buildings (of any size), screened or unscreened porches,
walkways and decks provided all county minimum setbacks are met, lot
coverage shall not exceed 35 percent and proper CAMA permits shall be
obtained, if necessary; additions to site built homes, modular homes and
mobile homes such as rooms or accessory buildings will be permitted
provided they do not increase the number of bedrooms or bathrooms;
accessory buildings shall be located to the rear of the primary structure
or camper;

3 Three camper lots - uses allowed will be the same as for two camper lots
with the following exception: site built modular or class "A" or "B" mobile
homes will be allowed with a three bedroom maximum; and,
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CHAPTER 3: SPECIAL REQUIREMENTS

4  All building permit requests for a principal structure, or room additions to
a principal structure, must be accompanied by a certificate of use issued
by the applicable sanitation district or organization managing the sewage
treatment, stating there is adequate sewage treatment available for this
structure.

5 All permanent structures located on a camper lot prior to November 7,
1989, may continue and be maintained in good condition. Any damage
equaling 25 percent or more of the total structure's replacement cost
may be replaced only in compliance with the requirements of this section
and shall not be subject to the replacement provisions of Chapter 16.

3.7.3.2 Dimensional Requirements

A

The minimum area for creation of a recreational campground shall be 10
acres under single ownership or control. At the opening of any recreational
campground for occupancy by units, all required facilities and improvements
shall have been completed.

The minimum number of spaces available and ready for occupancy shall be
20. The minimum size for a single camper space shall be 3,000 square feet.

Lot coverage shall not exceed 35 percent and proper CAMA permits shall be
obtained.

Not less than eight percent of the area of the recreational campground shall
be devoted to recreational area. Such recreation area may include space for
common walkways and related landscaping in block interiors provided that
such common open space is at least 20 feet in width, as passive recreation
space, but shall include at least half of the total required recreational area in
facilities for active recreation such as swimming pools or beaches, ball fields,
shuffleboard courts, play lots for small children and the like, of a nature so
designed to serve the type of campers anticipated and so located as to be
readily available from all spaces and free from traffic hazards.

No camper larger than 8' x 40’ including the tongue will be located on a
designated camper lot.

All camper sites will be permitted to have up to a maximum 100 square foot
platform 12 inches or less in height from the existing grade except for
handicap accessibility.

3.7.3.4 Additional Requirements
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A

Campers may be parked or stored on any lot, tract or parcel with an
established dwelling in any zoning district, or in an approved campground, or
approved camper storage lot, provided such equipment shall not be used for
overnight occupancy or as a dwelling unit.

Additions to campers are not permitted, nor may campers be used as an
addition to any structure.

Campers may not have wheels removed and be blocked so as to make it a
permanent structure, nor will underpinning be allowed.

An approved sewage disposal system shall be provided in all campgrounds
that are designed for campers or that allow use by campers.

Camping is a permitted use of land only in camper subdivisions and
recreational campgrounds.

3.7.2 Recreation Grounds (Special Use Permit only)
Recreation grounds (not including Campgrounds, Recreation) may be permitted
provided that the following conditions are met:

A

B.

The recreation ground must be operated by a non-profit organization.

Minimum area for creation of a recreation ground shall be 20 acres under single

ownership or control.

Cottages, cabins or dormitory buildings must be constructed of such a nature that
they will not be feasibly adaptabie for year round occupancy.

The minimum size of cottage, cabin or dormitory building shall be not less than 640
square feet.

There shall be a buffer of not less than 100 feet between all building and the

nearest property line.

The facilities shall not accommodate more than 10 persons per acre for overnight
occupancy.
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Chapter 8: Nonconformities
SECTION 8.2: NONCONFORMING USES
Subsection 8.2.6: Nonconforming Campgrounds

(2) The number of manufactured homes is not increased beyond the number that
existed on April |, 2002.

B. Improvements to a water or sewage treatment system serving a nonconforming
manufactured home park for the purpose of improving public health shall be
permitted, provided the improvements do not result in an increase in the number of
manufactured homes in the park.

C. Accessory structures not exceeding 100 square feet may be permitted within a
nonconforming manufactured home park provided they comply with the applicable
standards of this Ordinance.

8.2.6. Nonconforming Campgrounds

Private campgrounds are not allowed as a principle use in Currituck County. All existing
campgrounds and campground subdivisions are nonconforming uses subject to the following
standards:

A. General Standards

(1) Camping is an allowed use of land only in existing campgrounds and
campground subdivisions.

(2) Campers may not be modified in any manner that would render the unit non-
transportable,

(3) No tent or camper may be located on a campsite or campground subdivision
for more than 90 days.

(4) Additions to campers are not permitted.

(5) Modifications to existing campgrounds are permitted provided the changes do
not increase the nonconformity with respect to number of campsites that
existed on January |, 2013.

B. Existing Campgrounds

(1)  Existing campgrounds may not be expanded to cover additional land area or
exceed the total number of campsites that existed on January 1, 2013.

Communication: County - Exhibit 2 (New Business)

(2) Campers may not be placed on a permanent foundation.

(3) Campsites may have a wooden platform not to exceed 100 square feet
Platforms must be |2 inches or less in height from existing grade. Handicap
ramps are not subject to the maximum height requirement and square footage
provided the ramp does not exceed five feet in width,

(4) Campgrounds shall not include permanent residences, excluding one dwelling
unit to be occupied by the park caretaker or manager.

C. Existing Camper Subdivisions
(?) Camper lots shall be served by a centralized sewage system.

(2) Single-family detached dwellings, Class A and Class B manufactured homes,
and campers are permitted uses within camper subdivisions existing on January
I, 2013, provided they meet the following dimensional standards:

(a) Minimum front setback: ten feet;
(b)  Minimum side setback: five feet;

CURRITUCK COUNTY, NC UNIFIED DEVELOPMENT ORDINANCE
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Chapter 8: Nonconformities
SECTION 8.3: NONCONFORMING STRUCTURES
Subsection 8.2.7: Nonconforming Warehouse Uses

(¢) Minimum rear setback 25 feet;

(d) Maximum lot coverage 35 percent;

(e) For lands abutting an estuarine shoreline, the required CAMA setback
or exemption shall control; and

U] Campers that can not reasonably comply with the required
dimensional standards shall be located within the center of the lot.

(3)  One accessory structure, not to exceed 100 square feet, may be permitted on
a camper lot provided it complies with the dimensional standards of this
section,

8.2.7. Nonconforming Warehouse Uses

Nonconforming warehouse uses located within the General Business zoning district are not
subject to the standards of Section 8.2.8 Discontinuance or Abandonment, and may be
expanded by no more than 50% of the floor area as it existed on January |, 2013, provided all
new expansions, including outdoor storage, comply with the provisions of this Ordinance.

8.2.8. Discontinuance or Abandonment

A, Unless otherwise expressly stated in this Ordinance, a nonconforming use shall not be
re-established after discontinuance for a period of 180 consecutive calendar days or
more.

B. Efforts to renovate or repair the nonconforming use are not considered a vacancy,
abandonment, or discontinuance, provided all appropriate permits or development
approvals are obtained, and provided the renovation or repair is completed within 180
days from commencement of repair or renovation, and the use is re-established within
30 days from the time the renovation or repairs are completed. (Failure to complete
the repairs or renovation within 180 days or re-establish the use within 30 days
following repairs or renovation shall constitute discontinuance, and a nonconforming
use shall not be re-established.)

C. In cases where the building or structure housing a nonconforming use is discontinued
or abandoned, all associated open-air activities (e.g, storage) shall also cease.

Communication: County - Exhibit 2 (New Business)

8.2.9. Accessory Uses

Once a nonconforming principal use is discontinued, all associated accessory uses shall cease
operations within 30 days.

8.3. NONCONFORMING STRUCTURES

8.3.1. Relationship with Nonconforming Uses

A. A nonconforming principal structure containing a conforming use may only continue in
accordance with the provisions of this sub-section.

B. A nonconforming principal structure containing a nonconforming use may only
continue in accordance with the standards in Section 8.2, Nonconforming Uses.
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Hampton Lodge
1631 Waterlilly Road
Coinjock, NC 27923

Inquiry Number: 5147274.9
January 03, 2018

The EDR Aerial Photo Decade Package
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6 Armstrong Road, 4th floor
Shelton, CT 06484

Toll Free. 800.352.0050
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Date EDR Searched Historical Sources:

Aerial Photography January 03, 2018

Target Property:

1631 Waterlilly Road

Coinjock, NC 27923

Year Scale

1952 Aerial Photograph. Scale
1961 Aerial Photograph. Scale
1970 Aerial Photograph. Scale
1973 Aerial Photograph. Scale
1977 Aerial Photograph. Scale
1993 Aerial Photograph. Scale
1958 Aenal Photograph. Scale
2006 Acrial Photograph. Scale
2010 Aerial Photograph. Scale
2012 Aenal Photograph. Scale
2014 Aerial Photograph. Scale

 1"=1000°

- 1"=1000"

1"=1000"

;- 1"=1000'

: 1"=1000'

: 1"=1000'

: 1"=1000'

- 1"=1000°

S 1"=1000°

1"=1000"

1"=1000"

Details
Flight Year 1952

Flight Year 1961
Flight Year 1970
Flight Year. 1973
Flight Year: 1977
Flight Year: 1993
Flight Year: 1998
Flight Year: 2006
Flight Year: 2010
Flight Year: 2012

Flight Year 2014

5147274.9
2

Source
USGS

USGS

USGS

USGS

USGS
DOQQ_USGS
DOQQ_USGS
NAIP_USGS
NAIP_USGS
NAIP_USGS

NAIP_USGS
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YEAR: 1970
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