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November 9, 2017 
Minutes – Regular Meeting of the Board of Adjustment 

 CALL TO ORDER 

Chairman McCloud called the meeting to order at 7:02 PM. 
 

Attendee Name Title Status Arrived 

Troy Breathwaite Board Member Present  

Matthew Battey Board Member Present  

Gregory Hammer Board Member Present  

Joseph Kovacs Board Member Absent  

Donna McCloud Board Member Present  

Zia Montesi Board Member Present  

Michael Painter Board Member Present  

Ben Gallop Attorney Present  

Nick Aisthorpe Staff Support to Board of Adjustment Present  

 

A. Approval of Agenda 

Chairman McCloud asked for a motion to approve tonight's agenda. 

Mr. Hammer motioned to approve the agenda.  Mr. Painter seconded the motion and the 

motion carried unanimously. 

RESULT: APPROVED [UNANIMOUS] 

AYES: Troy Breathwaite, Board Member, Matthew Battey, Board Member, Donna 

McCloud, Board Member, Zia Montesi, Board Member, Michael Painter, Board 

Member 

ABSENT: Joseph Kovacs, Board Member 

B Ask for Disqualifications 

No request for disqualifications since no cases were on the agenda. 

C Announce Quorum Being Met 

Chairman McCloud announced a quorum was met with four regular board members and two 

alternate members present. 

Alternate, Mr. Hammer will join the regular members for voting purposes. 

 APPROVAL OF MINUTES FOR SEPTEMBER 14, 2017 
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Chairman McCloud asked for a motion to approve the minutes for September 14, 2017. 

Due to an earlier question by a board member, Mr. Gallop clarified the September minutes are 

being approved and the April and March minutes have already been approved. 

Mr. Hammer motioned to approve the minutes as presented.  Ms. Montesi seconded the motion 

and the motion carried unanimously. 

RESULT: APPROVED [UNANIMOUS] 

AYES: Troy Breathwaite, Board Member, Matthew Battey, Board Member, Donna 

McCloud, Board Member, Zia Montesi, Board Member, Michael Painter, Board 

Member 

ABSENT: Joseph Kovacs, Board Member 

D. BOA Minutes September 14, 2017  

 OLD BUSINESS 

There was no old business. 

 NEW BUSINESS 

Chairman McCloud made a motion for the board to go into closed session per North Carolina 

General Statute 143-318.11(a)(3) to converse with their attorney, Mr. Gallop, concerning 

Currituck County vs Currituck County Board of Adjustment. 

Mr. Hammer seconded the motion and the motion carried unanimously. 

The board members left the Board Meeting Room to have a closed session in the Conference 

Room.  Mr. Gallop announced he would take minutes for the closed session. 

The Board of Adjustment returned to the Board Meeting Room at 7:38 PM. 

Chairman McCloud announced they were back in open session. 

Mr. Gallop announced the board met, received his advice and they have given direction to 

receive his counsel. 

 ANNOUNCEMENTS 

Chairman McCloud asked for any announcements. 

Chairman McCloud asked if the future meetings could start at 6:00 PM. 

Mr. Painter said he wasn't sure that 6:00 PM would work. 

Mr. Gallop advised they could make a motion to revise the meeting time on the New Business 

agenda for the next meeting. 

Chairman McCloud asked the Clerk to the Board, Mr. Aisthorpe to put it on the next agenda as 

New Business.  

 ADJOURNMENT 

Chairman McCloud made a motion to adjourn the meeting and it was unanimously approved. 
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September 14, 2017 
Minutes – Regular Meeting of the Board of Adjustment 

 CALL TO ORDER 

 

Attendee Name Title Status Arrived 

Troy Breathwaite Board Member Present  

Matthew Battey Board Member Present  

Gregory Hammer Board Member Present  

Joseph Kovacs Board Member Present  

Donna McCloud Board Member Present  

Zia Montesi Board Member Present  

Michael Painter Board Member Absent  

Laurie LoCicero Planning Director Present  

Cheri Elliott Assistant Present  

 

The Currituck County Board of Adjustment held its regular meeting at the Historic Currituck 
Courthouse, 153 Courthouse Road, Currituck, North Carolina on September 14, 2017.  Donna 
McCloud called the meeting to order at 7:00 PM. Ms. McCloud asked the clerk to call roll. 
 

A Announce Quorum Being Met 

Ms. McCloud announced a quorum being met with four regular members present and two 
alternate members present. 

B Swearing In of New Members 

Notary, Cheri Elliott, administered the Oath of Office to the new board members:  Matthew 
Battey representing District 2 - Poplar Branch Township, Joe Kovacs representing District 5 
- Moyock Township, alternate Gregory Hammer representing District 4 - Moyock Township, 
and Troy Breathwaite at Large representing Moyock Township. 

 
The new board members signed their Oath of Office and the statements were notarized. 

C Election of Chairs 

Mr. Gallop explained the duties of the Chairman and Vice-Chairman.  Mr. Gallop also 
explained since Mr. Painter, a regular member, was absent from the meeting one of the 
alternates is chosen by the Chair to vote and the other alternate must vacate his seat.  For 
training purposes and since there was not a case being heard, all members remained in 
their seats. 
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Mr. Gallop asked Chairman McCloud which alternate she wants to participate for voting 
purposes in tonight's meeting and she responded, Mr. Hammer.  

 Chairman 

Ms. McCloud asked for a nomination for Chairman of the board.  Ms. Montesi nominated 
Donna McCloud, Mr. Hammer seconded the motion and the motion carried unanimously. 

RESULT: APPROVED [UNANIMOUS] 

MOVER: Zia Montesi, Board Member 

SECONDER: Gregory Hammer, Board Member 

AYES: Matthew Battey, Board Member, Gregory Hammer, Board Member, Joseph 

Kovacs, Board Member, Donna McCloud, Board Member, Zia Montesi, 

Board Member 

ABSENT: Michael Painter, Board Member 

 Vice Chairman 

Chairman McCloud asked for a nomination for Vice-Chairman of the board. Mr. 
Hammer nominated Matthew Battey, Ms. Montesi seconded the motion and the 
motion carried unanimously. 

RESULT: APPROVED [UNANIMOUS] 

MOVER: Gregory Hammer, Board Member 

SECONDER: Zia Montesi, Board Member 

AYES: Matthew Battey, Board Member, Gregory Hammer, Board Member, Joseph 

Kovacs, Board Member, Donna McCloud, Board Member, Zia Montesi, 

Board Member 

ABSENT: Michael Painter, Board Member 

D. Approval of Agenda 

Chairman McCloud asked if there were any changes to tonight's agenda.  Ms. Montesi 
motioned to approve the agenda as presented.  Mr. Hammer seconded the motion and 
the motion carried unanimously. 

RESULT: APPROVED [UNANIMOUS] 

MOVER: Zia Montesi, Board Member 

SECONDER: Gregory Hammer, Board Member 

AYES: Matthew Battey, Board Member, Gregory Hammer, Board Member, Joseph 

Kovacs, Board Member, Donna McCloud, Board Member, Zia Montesi, Board 

Member 

ABSENT: Michael Painter, Board Member 

 APPROVAL OF MINUTES 

 BOA Minutes April 13, 2017  

Chairman McCloud asked if there were any changes needed for the minutes for April 13, 
2017. With no changes, Vice-Chairman Battey motioned to approve the minutes as 
presented. Ms. Montesi seconded the motion and the motion carried unanimously. 
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RESULT: APPROVED [UNANIMOUS] 

MOVER: Matthew Battey, Board Member 

SECONDER: Zia Montesi, Board Member 

AYES: Matthew Battey, Board Member, Gregory Hammer, Board Member, Joseph 

Kovacs, Board Member, Donna McCloud, Board Member, Zia Montesi, Board 

Member 

ABSENT: Michael Painter, Board Member 

 OLD BUSINESS 

No old business was discussed. 

 NEW BUSINESS 

A Board of Adjustment Training 

Board of Adjustment training was conducted by the attorney for the board, Mr. Ben Gallop.  
Various training materials were provided to the board members.  Statutes and Ordinances 
that govern the board were included in the provided material. 

 
Mr. Gallop's training concerned Quasi-judicial hearings and how they are conducted.  
He reviewed Appeals and Variances and the differences in voting requirements for 
each.  A Variance must have a concurring vote of four-fifths (4/5) of the board for it to be 
approved.  An Appeal only has to have a majority vote. Mr. Gallop reviewed the general 
standards that must be met  in order for a Variance to be approved.  Mr. Gallop went 
over conflicts of interest and how the board must avoid these by not having undisclosed 
ex parte communications about the case.  Also, how close family or business ties will 
disqualify members from participating.  Non participation includes the discussion as well 
as voting.  

 ANNOUNCEMENTS 

There were no announcements. 

 ADJOURNMENT 

Mr. Hammer motioned to adjourn the meeting.  Mr. Battey seconded the motion and the 
meeting adjourned at 8:19 PM.  
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April 13, 2017 
Minutes – Regular Meeting of the Board of Adjustment 

 CALL TO ORDER 

 

Attendee Name Title Status Arrived 

Zia Montesi Board Member Present  

David Palmer Chairman Present  

Donna McCloud Board Member Absent  

Michael Painter Vice Chairman Present  

Vivian Simpson Board Member Absent  

Cameron Tabor Board Member Present  

Tammy Glave Senior Planner Present  

Nick Aisthorpe Staff Support to Board of Adjustment Present  

Ben Gallop Attorney for the Board of Adjustment Present  

 

The Currituck County Board of Adjustment held its regular meeting at the Historic Currituck 
Courthouse, 153 Courthouse Road, Currituck, North Carolina on April 13, 2017.  Chairman 
Palmer called the meeting to order at 7:00 PM. 
 

B) Approval of Agenda 

Chairman Palmer asked if there were any changes to tonight's agenda.  Mr. Tabor 
motioned to approve the agenda as presented and Ms. Montesi seconded the motion 
and the motion carried unanimously. 

RESULT: APPROVED [UNANIMOUS] 

AYES: Zia Montesi, Board Member, David Palmer, Chairman, Michael Painter, Vice 

Chairman, Cameron Tabor, Board Member 

ABSENT: Donna McCloud, Board Member, Vivian Simpson, Board Member 

C Ask for Disqualifications 

Chairman Palmer asked if there were any conflicts of interest with board members on the 
item being presented to the board tonight.  Both Mr. Tabor and Chairman Palmer said they 
are neighbors with Mr. Innes, but do not have any business dealings with him. 

D Election of Chairman and Vice-Chairman 

Chairman Palmer said the Board of Commissioners had not appointed new board members 
to the Board of Adjustment and called to suspend the election until appointments were 
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made.  Tabor motioned to suspend the election.  Mr. Painter seconded the motion and the 
motion carried unanimously. 

RESULT: APPROVED [UNANIMOUS] 

AYES: Zia Montesi, Board Member, David Palmer, Chairman, Michael Painter, Vice 

Chairman, Cameron Tabor, Board Member 

ABSENT: Donna McCloud, Board Member, Vivian Simpson, Board Member 

E Announce Quorum Being Met 

Chairman Palmer announced a quorum being met with four of the six members present. 

 APPROVAL OF MARCH 9, 2017  MINUTES 

Chairman Palmer asked if there were any changes to the minutes for March 9, 2017.  With no 
changes to the minutes, Mr. Tabor motioned to approve as presented and Ms. Montesi 
seconded the motion and the motion carried unanimously. 

RESULT: APPROVED [UNANIMOUS] 

AYES: Zia Montesi, Board Member, David Palmer, Chairman, Michael Painter, Vice 

Chairman, Cameron Tabor, Board Member 

ABSENT: Donna McCloud, Board Member, Vivian Simpson, Board Member 

F. Board of Adjustment March 9, 2017 minutes  

 OLD BUSINESS 

There was no old business discussed. 

 NEW BUSINESS 

A. BOA 17-04 Stuart Innes: Variance to Section 3.3.3 of the Unified Development 
Ordinance (UDO) to allow a decrease in minimum lot size and an increase 
in maximum density on property located on the north side of South Mills 
Road, adjoining Quail Pointe to the west, PIN 0006-000-001V-0000, Moyock 
Township. 

Chairman Palmer swore in Senior Planner, Tammy Glave, and applicant, Stuart Innes at 
7:28 PM. 

 
Ms. Glave presented the staff report.  Mr. Innes purchased the land in 2015 which was 

zoned agricultural.  He could get seven lots through conservation reservation with no 

minimum lot size and density allowed was .5 units per acre.  This was outside of water main 

and did not have to connect, but did need performance guarantee of $700,000 at the time.  

In January 2016, the Board of Commissioners added a lot size and density change in 

Agricultural district.  This lowered lots from seven to about five.  In June 2016, the Board of 

Commissioners amended the Unified Development Ordinance (UDO) to increase minimum 

size, lower density and remove performance guarantee.  The option to run water line would 

get about four lots.  Mr. Innes's request for a variance is to lower minimum lot size and 
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increase density to allow seven lots (as at original purchase time).  To receive a variance, 

six standards must be met: 

1. The alleged hardship is suffered by the applicant as a result of the application of this 

ordinance.  (Staff Comment - applies to all land) 

2. The hardship relates to the applicant's land, such as location size, or topography rather 

than personal circumstances. (Staff Comment - relates to timing, not land) 

3. The hardship is unique, or nearly so, rather than one shared by many surrounding 

properties.  (Staff Comment - not unique, applies to all lots. Remedy would be a text 

amendment to change standards.) 

4. Hardship is not the result of the applicant’s own actions. (Staff Comment - relates to 

timing.  Land is developable without a variance.) 

5. The variance will not authorize the initiation of a nonconforming use of land.  (Staff 

Comment -  this requirement is met) 

6. The requested variance is consistent with the spirit, purpose, and intent of the ordinance, 

such that public safety is secured, and substantial justice is achieved.  (Staff Comment - 

BOC January 2016 addressed the county water supply and extension) 

Staff recommends denial of variance. Land can be used more profitably if variance granted.  

Chairman Palmer asked if the board members had any questions for Ms. Glave. 

Ms. Montesi asked how the text amendment was advertised and Ms. Glave said in the 

Coastland Times newspaper and also on the County Website. 

Ms. Montesi asked if there is a public response for text amendments and Ms. Glave said 

yes. 

Ms. Montesi said that Mr. Innes had the opportunity to challenge text amendment in January 

2016.  

Chairman Palmer questioned the first requirement of hardship suffered by the applicant to 

apply to all lands and Ms. Glave said it applied to all Agricultural zoning. 

Discussion was held on the reasoning behind the Board of Commissioners text amendment 

in January 2016 and Ms. Glave clarified that it was to put the density of houses where 

improvements are already available and two subdivisions received approval before the 

amendment. 

Ms. Montesi clarified that owner wanted to sit on vacant property until ready to develop and 

asked if he had presented an application to date.  Ms. Glave said no application has been 

made. 

Discussion was held on proper notification for text amendments.  Ms. Glave said they are 

published in the newspaper circulated in our county. Also, General Statute requires us to 

publish to the website, planning board agenda phase, BOC agenda phase. We advertise in 

the Coastland Times because this meets legal requirements and is cheaper than the Daily 

Advance ($100 vs $500).   The text amendment is advertised in the newspaper twice, two 

weeks in advance of the meeting.  Mr. Gallop said the Board of Commissioners did 

everything legally. 

Chairman Palmer opened the testimony for Stuart Innes. 

Stuart Innes clarified that Brian Innes is not involved in the project and is only a spectator.  

Mr. Innes gave the following testimony:  I've been doing business since 1989 with no 

problems until now.  In 2014 I worked with Mrs. Garrett and bought 15 acres from her.  We 
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closed on the property in 2015.  I went to Eddie Hyman to survey property and assured him 

we could do 7 lots with 60 percent open space.  I would have to run the water line, but could 

pay water deposit fee.  Mr. Hyman said I would owe $55,200 to County immediately at 

$8,000 per lot and then have to pay water tap fee of $6,000 for services that didn't yet exist.  

I would also have to pay an extra $6,000 to drill the well.  Mr. Innes said his hardship relates 

to county advertising in less expensive newspaper and that the County decided to be in the 

business of selling water.  The County dictates who the customer base is and destroys 

property values of everyone they decide not to sell water to.  It was $737,000 for 7 lots.  I 

could drop down to 5 lots to pay less.  I contacted the New York City to see the impact fee of 

a 50 story tower and it's around $150,000.  Gibbs Woods and Knotts Island are exempt.  

Financial hardship is hardship and the water line won't be built to project by County because 

it's not in the 25 year plan.  I did not file the application because I didn't want to pay an 

excessive fee.  Three commissioners told me to drop the issue since it was an election year 

and no one wants to make changes that would impact the election. 

Mr. Innes showed diagrams of two subdivisions nearby that did community wells, another lot 

that was subdivided with well water and several other subdivisions that were allowed with 

wells.  Mr. Innes showed the diagram of the Moyock Mega-Site which puts his property in 

the master plan zoned as high-density development. 

Mr. Innes said he would like to do the 7 lots as originally intended and based on water 

analysis, could have 16 wells if needed. 

Chairman Palmer asked for questions from the board. 

Discussion was held on impact fee figures and formula/background performance guarantee.  

Mr. Painter said the current issue is density. 

Chairman Palmer asked if Mr. Innes was fully vested on this project and Mr. Innes said he 

has spent thousands of dollars on the project preparation, but could not write a check for 

$700,000 

Mr. Gallop asked if he had ever received project approval and Mr. Innes said he never had 

approval from the County, but that no other developments had to bring money to get their 

approval. 

Ms. Montesi said she understands the situation and agrees there is a hardship when a tap 

fee is required but the water is not available yet. 

Chairman Palmer closed questioning. 

Mr. Gallop reviewed the standards which have to be met in order to grant variance.  He 

explained each of the six standards to the board members and explained things which are 

not grounds for a variance.  Mr. Gallop suggested the board go through each standard one 

at a time.  This needs an unanimous vote on each for variance to be granted. 

Chairman Palmer asked about the Moyock Mega-Site and if it's different than before and if it 

calls for high density residential.  Mr. Innes said yes.  Chairman Palmer then asked about 

other subdivisions that were developed with wells.  Ms. Glave said at the time, minor 

subdivisions were exempt from the water tap fees, but it was required for major subdivisions.  

Two subdivisions were vested prior to the text amendment and started their projects when 

the fees did not apply. 
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Mr. Gallop asked if Mr. Innes could have developed 5 lots without the tap fees and Ms. 

Glave said no because the parent parcel was already developed and kicked into the major 

subdivision. 

Standard 1:  The board did not make a motion on Standard 1 and moved on to Standard 2. 

Standard 2:  Mr. Painter motioned to confirm hardship and Mr. Tabor seconded the motion 

and motion carried unanimously. 

Standard 3:  Mr. Painter motioned to confirm and Chairman Palmer seconded the motion 

and motion carried unanimously. 

Standard 4:  Mr. Painter motioned the hardship was not a result of Mr. Innes's actions and 

Ms. Montesi seconded the motion and motion carried unanimously. 

Standard 5:  Chairman Palmer motioned to confirm and Mr. Painter seconded the motion 

and motion carried unanimously. 

Standard 6:  Mr. Tabor motioned to confirm and Mr. Painter seconded the motion and the 

motion carried unanimously. 

Back to Standard 1:  Mr. Tabor motioned a hardship has been suffered and Mr. Painter 

seconded the motion and the motion carried unanimously. 

Chairman Palmer confirmed the six standards were met unanimously. 

Mr. Gallop explained since the six standards were met, the board could vote to grant the 

variance. 

Mr. Tabor motioned to approve the variance and Ms. Montesi seconded the motion and the 

motion carried unanimously. 

Staff will prepare the order. 

RESULT: APPROVED  [UNANIMOUS] 

AYES: Zia Montesi, Board Member, David Palmer, Chairman, Michael Painter, Vice 

Chairman, Cameron Tabor, Board Member 

ABSENT: Donna McCloud, Board Member, Vivian Simpson, Board Member 

 ANNOUNCEMENTS 

There were no announements. 

 ADJOURNMENT 

Mr. Tabor closed the meeting at 8:28 PM. 
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BOA 17-04 Stuart Innes 
Variance 

Page 1 of 13 

 

 SS TT AA FF FF   RR EE PP OO RR TT   

BB OO AA   11 77 -- 00 44   
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AA PP RR II LL   11 33 ,,   22 00 11 77   

 

APPLICATION SUMMARY 

Property Owner:  
Davis Street Holdings LLC 
PO Box 116  
Barco NC  27917 

Applicant:  
Stuart Innes, Manager 
PO Box 116 
Barco NC  27917 

Case Number: BOA 17-04 Application Type: Variance 

Parcel Identification Number:  
0006-000-001V-0000 

Existing Use:  
Vacant 

Parcel Size (Acres): 14.86 Zoning:  Agricultural (AG) 

Variance Requested from the Unified Development Ordinance: Section 3.3.3 Maximum Gross 
Density and Minimum Lot Size 

 

STAFF ANALYSIS 
This parcel was a part of the former Moyock Garden Nursery and is located on the north side of South 
Mills Road and adjoins Quail Pointe subdivision to the west.  Davis Street Holdings LLC purchased 
the property on May 22, 2015.  To date, the applicant has not submitted a subdivision request for the 
property, but if he had on the purchase date, he could have yielded approximately 7 lots from the 
parcel assuming 60% open space and a maximum density of .5 units per acre.  The water supply 
standards at that time required new subdivisions to connect to county water if within a certain 
formulated distance from an existing water main or provide a performance guarantee at 115% of the 
cost of materials and labor to install the required infrastructure if outside of the formulated distance.  
For the 7 lots, the applicant would have been required to pay approximately $737,600 in performance 
guarantee and tap fee costs since the subdivision was located beyond the required water connection 
distance. 
 
On January 20, 2016 the Board of Commissioners amended the UDO by adding a minimum lot size of 
30,000 sf and lowering maximum density to .4 units per acre for newly subdivided lots in the AG 
zoning district.  The establishment of a minimum lot size and the reduction in density by .1 units/acre 
lowered the number of lots this parcel could yield to approximately 5 lots.  The applicant would have 
had to pay approximately $725,600 in performance guarantee and tap fee costs.   
 
On June 20, 2016 the Board of Commissioners amended the UDO by increasing the minimum lot size 
to 2 acres and lowering density to .15 units per acre for new major subdivisions outside of the 
formulated distance for required water system connection in the AG zoning district. The board also 
removed the performance guarantee requirement and tap fee requirement.  This change reduced the 
number of lots this parcel could yield under the AG zoning district without connecting to county water 
to approximately 2 lots.  It should be noted that the applicant can choose to run a water line at 
approximately $696,000 and yield approximately 4 lots under the current regulations without a 
performance guarantee.   
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The applicant is requesting a variance to lower minimum lot size from 2 acres to 30,000 sf and to 
increase maximum density from .15 to .5 units per acre so he can yield approximately 7 lots from this 
parcel as was the case when he purchased the property in 2015.  On the variance application, the 
applicant states “The property was purchased at a time which required a water deposit fee for county 
water which did not exist, nor plans for the next 20 years to exist.  I hired and paid a surveyor to begin 
the development process.  The then current UDO provided the ability to develop 7 lots with 60% 
opens space.  During the process of determining the impact of the water deposit fee the county 
changed the ordinance to not require fees but greatly reduce the ability to develop.  The maximum 
development potential of the property under current UDO modification is now two lots.  The purpose 
of the delay was at the suggestion of a commissioner who was helping and said commissioner 
suggested trading the 8 acres of open space to be excused from the water deposit.  During same time 
a local developer created a total of 45 lots, 1 mile away and was granted right to do a community well.  
I asked if I could same well and was informed the ordinance was changed the next day to not allow 
further community wells.”  Staff is concerned the applicant’s variance request is asking the Board of 
Adjustment to legislate zoning district density and lot size requirements that are clearly under the 
authority of the Board of Commissioners.   
 
It should be noted that the two subdivisions discussed in the applicant’s request are Saddlebrook (28 
lots; .49 units/acre) and Backwoods Reserve (20 lots; .49 units/acre).  Saddlebrook received 
preliminary plat/use permit approval from the Board of Commissioners on October 6, 2014 and 
Backwoods Reserve received preliminary plat approval from the Technical Review Committee on 
August 16, 2014.  Both of these vesting plans received approval prior to the 2016 text amendments 
and both subdivisions installed a community water system and waterlines that met county 
requirements for the private system.   
 

VARIANCE REVIEW STANDARDS 

A variance shall be approved on a finding that the applicant demonstrates the proposed use 
will meet all of the below requirements.  It is staff’s opinion that the evidence in the record, 
prepared in absence of testimony presented at a public hearing, does not meet all of the 
requirements for a variance based on the below preliminary staff findings: 

 

The alleged hardship is suffered by the applicant as a result of the application of this ordinance. 

Preliminary Staff Findings: 
1. The hardship is not suffered by the applicant because the application of this ordinance 

establishes a development density and lot size in the AG zoning district that is uniformly 
applied to the subject property and all AG zoned property in the county. 

 
Applicant Findings: 

1. The ordinance was arbitrarily changed without notice or warning to landowners. (Staff 
comment:  Both text amendments were legally advertised as required by the UDO and 
General Statute)  

2. The county was insisting on water deposits for water which did not exist nor plans to exist 
in the 20 year development plan. 

The hardship relates to the applicant’s land, such as location, size, or topography rather than personal 
circumstances. 

Preliminary Staff Findings: 
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1. The hardship does not relate to the applicant’s land, but rather to the timing of the 
applicant’s application submittal.  

 
Applicant Findings: 

1. The hardship has been created by staff changing the development procedures while said 
project was underway.  (Staff comment:  The staff did not, nor has the authority to make 
legislative changes to the UDO.) 

The hardship is unique, or nearly so, rather than one shared by many surrounding properties. 

Preliminary Staff Findings: 
1. The hardship is not unique because all surrounding properties and all properties in the 

county have to meet current UDO requirements, including lot size and density, regardless 
of the purchase date of the property unless a vesting plan was approved prior to ordinance 
changes. 

2. Hardships suffered by the applicant in common with neighbors do not justify a variance.  
The proper remedy is not a variance, but rather an amendment of the ordinance.  Courts 
have held that a board’s granting a variance based on such factors amounts to an attempt 
to usurpation of legislative power. 

 
Applicant Findings: 

1. Said property is the only property on the entirety of South Mills Road under planning to be 
developed. 

The hardship is not the result of the applicant’s own actions. 

Preliminary Staff Findings: 
1. The hardship is a result of the applicant own actions because he could have submitted a 

subdivision application and received approval prior to each UDO text amendment. 
2. The property is developable without a variance. 
 

Applicant Findings: 
1. It is a county ordinance rule for which I had no input or knowledge of. 

The variance will not authorize the initiation of a nonconforming use of land; and 

Preliminary Staff Findings: 
1. The variance will not authorize the initiation of a nonconforming use of land. 

 
Applicant Findings: 

1. The property shares its westerly boundary with a 30+ lot subdivision, same lot sizes and 
site built homes. 

The requested variance is consistent with the spirit, purpose, and intent of this ordinance, such that 
public safety is secured, and substantial justice is achieved. 

Preliminary Staff Findings: 
1. The requested variance is not consistent with the spirit, purpose, and intent of this 

ordinance because: 
a.  At the 2016 BOC Retreat in January, the board directed planning staff to prepare a 

text amendment that would address the county’s water supply and extension standards 
in areas that are not currently served by the county water supply system and in a way 
that would preserve the full service development concept. 

3.A.a

Packet Pg. 17

A
tt

ac
h

m
en

t:
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

 V
ar

 S
ta

ff
 R

ep
o

rt
  (

18
58

 :
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

)

Packet Pg. 11

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
A

p
ri

l 1
3,

 2
01

7 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s)

D

Packet Pg. 13

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
S

ep
te

m
b

er
 1

4,
 2

01
7 

 (
A

p
p

ro
va

l o
f 

M
in

u
te

s 
fo

r 
S

ep
te

m
b

er
 1

4,
 2

01
7)



BOA 17-04 Stuart Innes 
Variance 

Page 4 of 13 

 

b. The amendment had to address areas not currently served by the county water supply 
system by allowing development in the Agricultural zoning district at a lower density 
and increased lot size.  This would provide a development alternative without 
connecting to the county water supply system when properties are located beyond the 
formulated connection distance.   

c. The text amendment would ensure water main extensions occurred in a manner that 
supported sound fiscal management and economic growth.   

d. The text amendment maintained the connection formula for properties in the AG zoning 
district and provided an exemption for lots in the AG zoning district located beyond the 
formulated distance connection requirement.  This occurred with a reduction in density 
allocation and an increase in lots size in order to protect the county’s rural character in 
an effort to promote the installation of utilities in targeted growth areas. 

 

STAFF RECOMMENDATION 

Staff recommends denial of the variance subject to the following factors: 
 

1. According to the Section 2.4.14.E of the UDO, the following factors are not sufficient grounds 
for approval of a variance: 

a. The fact that the land or a structure may be utilized more profitably or be more marketable 
with a variance. 

b. Financial hardship. 

2. The following review standards are not met for a variance based upon the findings of fact 
above: 

a. The alleged hardship is suffered by the applicant as a result of the application of this 
ordinance.  

b. The hardship relates to the applicant’s land, such as location, size, or topography rather 
than personal circumstances. 

c. The hardship is unique, or nearly so, rather than one shared by many surrounding 
properties. 

d. The hardship is not the result of the applicant’s own actions. 
e. The requested variance is consistent with the spirit, purpose, and intent of this ordinance, 

such that public safety is secured, and substantial justice is achieved. 
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THE APPLICATION AND RELATED MATERIALS ARE AVAILABLE ON THE COUNTY’S WEBSITE 
Board of Adjustment:  www.co.currituck.nc.us/board-of-adjustment-minutes-current.cfm 

 
 

3.A.a

Packet Pg. 19

A
tt

ac
h

m
en

t:
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

 V
ar

 S
ta

ff
 R

ep
o

rt
  (

18
58

 :
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

)

Packet Pg. 13

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
A

p
ri

l 1
3,

 2
01

7 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s)

D

Packet Pg. 15

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
S

ep
te

m
b

er
 1

4,
 2

01
7 

 (
A

p
p

ro
va

l o
f 

M
in

u
te

s 
fo

r 
S

ep
te

m
b

er
 1

4,
 2

01
7)

http://www.co.currituck.nc.us/board-of-adjustment-minutes-current.cfm


BOA 17-04 Stuart Innes 
Variance 

Page 6 of 13 

 

 

3.A.a

Packet Pg. 20

A
tt

ac
h

m
en

t:
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

 V
ar

 S
ta

ff
 R

ep
o

rt
  (

18
58

 :
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

)

Packet Pg. 14

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
A

p
ri

l 1
3,

 2
01

7 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s)

D

Packet Pg. 16

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
S

ep
te

m
b

er
 1

4,
 2

01
7 

 (
A

p
p

ro
va

l o
f 

M
in

u
te

s 
fo

r 
S

ep
te

m
b

er
 1

4,
 2

01
7)



BOA 17-04 Stuart Innes 
Variance 

Page 7 of 13 

 

3.A.a

Packet Pg. 21

A
tt

ac
h

m
en

t:
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

 V
ar

 S
ta

ff
 R

ep
o

rt
  (

18
58

 :
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

)

Packet Pg. 15

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
A

p
ri

l 1
3,

 2
01

7 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s)

D

Packet Pg. 17

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
S

ep
te

m
b

er
 1

4,
 2

01
7 

 (
A

p
p

ro
va

l o
f 

M
in

u
te

s 
fo

r 
S

ep
te

m
b

er
 1

4,
 2

01
7)



BOA 17-04 Stuart Innes 
Variance 

Page 8 of 13 

 

 
 

3.A.a

Packet Pg. 22

A
tt

ac
h

m
en

t:
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

 V
ar

 S
ta

ff
 R

ep
o

rt
  (

18
58

 :
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

)

Packet Pg. 16

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
A

p
ri

l 1
3,

 2
01

7 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s)

D

Packet Pg. 18

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
S

ep
te

m
b

er
 1

4,
 2

01
7 

 (
A

p
p

ro
va

l o
f 

M
in

u
te

s 
fo

r 
S

ep
te

m
b

er
 1

4,
 2

01
7)



BOA 17-04 Stuart Innes 
Variance 

Page 9 of 13 

 

 

 

3.A.a

Packet Pg. 23

A
tt

ac
h

m
en

t:
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

 V
ar

 S
ta

ff
 R

ep
o

rt
  (

18
58

 :
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

)

Packet Pg. 17

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
A

p
ri

l 1
3,

 2
01

7 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s)

D

Packet Pg. 19

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
S

ep
te

m
b

er
 1

4,
 2

01
7 

 (
A

p
p

ro
va

l o
f 

M
in

u
te

s 
fo

r 
S

ep
te

m
b

er
 1

4,
 2

01
7)



BOA 17-04 Stuart Innes 
Variance 

Page 10 of 13 

 

 

 

3.A.a

Packet Pg. 24

A
tt

ac
h

m
en

t:
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

 V
ar

 S
ta

ff
 R

ep
o

rt
  (

18
58

 :
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

)

Packet Pg. 18

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
A

p
ri

l 1
3,

 2
01

7 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s)

D

Packet Pg. 20

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
S

ep
te

m
b

er
 1

4,
 2

01
7 

 (
A

p
p

ro
va

l o
f 

M
in

u
te

s 
fo

r 
S

ep
te

m
b

er
 1

4,
 2

01
7)



BOA 17-04 Stuart Innes 
Variance 

Page 11 of 13 

 

 
 

3.A.a

Packet Pg. 25

A
tt

ac
h

m
en

t:
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

 V
ar

 S
ta

ff
 R

ep
o

rt
  (

18
58

 :
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

)

Packet Pg. 19

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
A

p
ri

l 1
3,

 2
01

7 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s)

D

Packet Pg. 21

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
S

ep
te

m
b

er
 1

4,
 2

01
7 

 (
A

p
p

ro
va

l o
f 

M
in

u
te

s 
fo

r 
S

ep
te

m
b

er
 1

4,
 2

01
7)



BOA 17-04 Stuart Innes 
Variance 

Page 12 of 13 

 

 
 

3.A.a

Packet Pg. 26

A
tt

ac
h

m
en

t:
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

 V
ar

 S
ta

ff
 R

ep
o

rt
  (

18
58

 :
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

)

Packet Pg. 20

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
A

p
ri

l 1
3,

 2
01

7 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s)

D

Packet Pg. 22

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
S

ep
te

m
b

er
 1

4,
 2

01
7 

 (
A

p
p

ro
va

l o
f 

M
in

u
te

s 
fo

r 
S

ep
te

m
b

er
 1

4,
 2

01
7)



BOA 17-04 Stuart Innes 
Variance 

Page 13 of 13 

 

 

3.A.a

Packet Pg. 27

A
tt

ac
h

m
en

t:
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

 V
ar

 S
ta

ff
 R

ep
o

rt
  (

18
58

 :
 B

O
A

 1
7-

04
 S

tu
ar

t 
In

n
es

)

Packet Pg. 21

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
A

p
ri

l 1
3,

 2
01

7 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s)

D

Packet Pg. 23

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
in

u
te

s 
S

ep
te

m
b

er
 1

4,
 2

01
7 

 (
A

p
p

ro
va

l o
f 

M
in

u
te

s 
fo

r 
S

ep
te

m
b

er
 1

4,
 2

01
7)


	Minutes
	I. Call to Order
	Roll Call
	A. Approval of Agenda
	B. Ask for Disqualifications
	C. Announce Quorum Being Met

	Approval of Minutes for September 14, 2017
	D. BOA Minutes September 14, 2017
	Attachment: BOA Minutes September 14, 2017


	II. Old Business
	III. New Business
	Announcements
	Adjournment

	Appendix
	D · BOA Minutes September 14, 2017


