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Call to Order - 7:00 PM 

A) Announce Quorum Being Met 

B) Approval of Agenda 

C) Approval of Minutes for June 16, 2022 
  D. Ask for Disqualifications 

Old Business 

A) BOA 22-02 Frog Island Seafood - Variance Request: Robert D. White is requesting a 
variance to add a roof to an existing concrete slab that is within the side setback along 
Simpson Road on property located at 3997 Caratoke Highway, Barco, Tax Map 69, 
Parcel 5A, Crawford Township. 

New Business 

A) BOA 22-03 Edward Delaney & Tara Murphy: Request for an appeal of the Letter of 
Determination from Currituck County, dated May 12, 2022, which concluded Tax Map 
101C, Parcel E, Seagull Subdivision, Fruitville (Beach) Township, is not a lot of record 
on which development may occur. 

Announcements 
Adjournment 



 
CURRITUCK COUNTY 

NORTH CAROLINA 
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June 16, 2022 
Minutes – Special Meeting of the Board of Adjustment 

 CALL TO ORDER - 7:00 PM 
The Currituck County Board of Adjustment held a special meeting at 7:00 PM in the Board 
Meeting Room of the Historic Courthouse, 153 Courthouse Road, Currituck, North Carolina. 
 
Note:  These minutes are a synopsis of the meeting - a verbatim video recording is 
available at http://currituckcountync.iqm2.com/Citzens/Default.aspx 
 

Attendee Name Title Status Arrived 
Troy Breathwaite Chairman Present  
Steven Craddock Vice Chairman Present  
Carol Bell Board Member Absent  
Cathy Bontemps Board Member Present  
Robin Kane Board Member Present  
Sam Miller Board Member Present  
Kevin Kemp Development Services Director Present  
Anna Cherry Code Enforcement Officer Present  
Savannah Newbern Planner I Present  
Ike McRee County Attorney Present  
Lauren Arizaga-Womble Board of Adjustment Attorney Present  
Cheri Elliott Clerk to the Board Present  
Jennie Turner Senior Planner Present  

 

B Announce Quorum Being Met 

Chairman Breathwaite announced a quorum being met with four regular board members 
present and one alternate board member present.  Due to the absence of regular board 
member, Carol Bell, the alternate board member, Robin Jane, served in her place. 
 
Chairman Breathwaite asked the Board of Adjustment Attorney, Lauren Arizaga-
Womble, to give a review of the voting standards required for an Appeal and a Variance.  
Ms. Arizaga-Womble said the Appeal requires a simple majority and the Variance 
requires a  4/5 vote of the board members present.   

C. Approval of Agenda 

Chairman Breathwaite asked if there were any changes necessary to the agenda.  Vice 
Chairman Craddock motioned to approve as presented.  Ms. Bontemps seconded the 
motion and the motion carried unanimously. 
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Currituck County Board of Adjustment June 16, 2022 

Draft Minutes Page 2 Updated 7/13/2022 12:08 PM  

RESULT: APPROVED [UNANIMOUS] 
MOVER: Steven Craddock, Vice Chairman 
SECONDER: Cathy Bontemps, Board Member 
AYES: Troy Breathwaite, Chairman, Steven Craddock, Vice Chairman, Cathy Bontemps, 

Board Member, Robin Kane, Board Member, Sam Miller, Board Member 
ABSENT: Carol Bell, Board Member 

D Approval of Minutes for March 10, 2022 

Chairman Breathwaite asked if there were any changes needed to the minutes for March 
10, 2022.  Mr. Miller motioned to approve as presented.  Mr. Kane seconded the motion and 
the motion carried unanimously. 

RESULT: APPROVED [UNANIMOUS] 
MOVER: Sam Miller, Board Member 
SECONDER: Robin Kane, Board Member 
AYES: Troy Breathwaite, Chairman, Steven Craddock, Vice Chairman, Cathy 

Bontemps, Board Member, Robin Kane, Board Member, Sam Miller, Board 
Member 

ABSENT: Carol Bell, Board Member 

A. BOA Meeting Minutes - March 10, 2022  

E Ask for Disqualifications 

Chairman Breathwaite asked if there were any conflicts or disqualifications for any item on 
the agenda tonight.  Vice Chairman Craddock said he does not have a conflict, but 
disclosed he has eaten at Frog Island Seafood, although it would not affect his ability to 
make a just decision of their variance request. 

 OLD BUSINESS 
There was no old business discussed. 

 NEW BUSINESS 
Chairman Ballance asked all witnesses to approach for their swearing in. 
 
Mr Brumsey, the attorney representing Frog Island Seafood, asked for their variance 
request to be continued to the next Board of Adjustment hearing on July 14, 2022.  Ms. 
Arizaga-Womble asked if the County had an objection to the request.  Mr. McRee asked for 
their reason for the continuance request.  Mr. Brumsey said they are waiting on some 
additional documents.  Mr. McRee said the County does not object and Chairman 
Breathwaite granted the continuance.  Ms Arizaga-Womble announced for the record, the 
continuance to be on July 14, 2022 at 7:00 PM. 
 
Chairman Breathwaite swore in all witnesses.   
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Currituck County Board of Adjustment June 16, 2022 
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A. BOA 22-01 Misty Young - Appeal: Appeal for Notice of Violation dated 3/2/2022 for 
operating an automobile rentals business on residential property located at 1086 
Hampton Street, Corolla, Tax Map 115B, Parcel 563, Poplar Branch (Beach) 
Township. 

Chairman Breathwaite announced the requested appeal and asked the County to call their 
first witness. 
 
Mr. McRee called Jennie Turner to the stand.  Ms. Arizaga-Womble asked the 
appellants to come forward and be seated at the front table. 
 
Ms. Turner stated her name and position with Currituck County.  She said she is 
currently a Senior Planner and has been employed with the County for thirteen years to 
enforce the Unified Development Ordinance, assist community, process zoning 
applications, assist with code enforcement, and all other Planning aspects.  She said 
she is familiar with this case tonight since she assisted the Code Enforcement Officer, 
Anna Cherry, in regards to the violation.  Ms. Turner gave the zoning for 1086 Hampton 
Street, Corolla, as Single Family with a PUD overlay, saying this area is designated as 
residential.  She gave information on the Chapter 4, Summary Use Table, showing 
Vehicle Rentals are not allowed in this zoning. 
 
Mr. McRee said the applicant alleges they are car sharing.  Ms. Turner said staff 
researched this according to the UDO and did not have this term (car sharing) in the 
UDO, but found it to be closely related to the Auto Rentals and Sales Use.  Ms Turner 
explained how UDO Section 10.1.12 says the Director will interpret when a term is not 
defined in the UDO.  Also, staff uses the Webster's Dictionary for research when terms 
are not found within Chapter 10 of the UDO.  Ms. Turner said a Special Use Permit is 
also required to run a Vehicle Rental and Sales business and the applicant had not 
attempted to submit that application. 
 
Chairman Breathwaite asked Ms. Young if she had any questions for Ms. Turner.  Ms. 
Arizaga-Womble informed the appellant this was her time to ask questions concerning 
Ms. Turners testimony.  Ms. Young asked Ms. Turner to read the UDO section for auto 
rentals and use requirements aloud.  Ms. Young asked if the County had any peer to 
peer car sharing in their ordinance and Ms. Turner said no.  Ms. Young asked several 
questions concerning the regulation of taxi drivers. 
 
Mr. McRee called Anna Cherry to the stand.  Ms. Cherry stated her name and position 
with Currituck County.  She said she is currently a Code Enforcement Officer and gave 
her duties and how she is familiar with 1086 Hampton Street.  She said she had 
received an email from a staff member at the beach office so she investigated and 
compiled information for the Notice of Violation. 
 
Mr. McRee approached the witness, Anna Cherry, and the Appellant, Misty Young, to 
give them a copy of County Exhibit 1A - an email from Matthew Kirkendall dated 
February 17, 2022.  Ms. Cherry read the email and said it was a true and accurate copy 
of the email she had received. 
 
Mr. McRee presented the following pictures: 
Picture 1 - Picture of applicant's property taken by Matthew Kirkendall on March 1, 2022 
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Currituck County Board of Adjustment June 16, 2022 
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Picture 2 - Picture of applicant's vehicles for rent advertised on Turo website 
Picture 3 - Picture of applicant's website listed vehicles for rent 
Ms. Cherry said her site visit had the same vehicles on the applicant's property. 
 
Mr. McRee approached the witness and applicant to give them a copy of County Exhibit 
1B - Affidavit of Service for NOV 1708, dated March 10, 2022, signed by Anna Cherry. 
 
Mr. McRee asked Ms. Cherry what she did after sending NOV 1708.  Ms. Cherry said 
she monitored the property to see if it would come into compliance and also monitored 
the advertising websites for the applicants' rental vehicles.  Mr. McRee had Ms. Cherry 
review several pictures within the agenda packet to verify they were true and accurate. 
 
Mr. McRee provided a copy of County Exhibit 1C - Letter to Mr. & Ms. Young from the 
County, dated June 7, 2022.  Ms. Cherry said they had emailed this letter and also sent 
it by regular mail.  Staff had made a site visit that day and the Jeeps were not on the 
property.  Ms. Cherry said the Board of Adjustment sign posted on their property 
concerning the meeting tonight was also removed. 
 
Mr. McRee provided a copy of County Exhibit 1D - Letter to Mr. & Ms. Young from 
Association Consultants for Monteray Shores PUD HOA, dated June 7, 2022, informing 
the applicants to remove all of their vehicles from the Monteray Shores parking area 
since the vehicles were being used for a non-residential purpose.  Ms. Cherry confirmed 
with pictures, Mr. & Ms. Young were storing their rental vehicles on the Monteray Shores 
parking area. 
 
Misty Young made several objections stating hearsay to the documents that were 
handed out.  Ms. Arizaga-Womble explained the hearsay statute and reasons why the 
County is able to submit this information.  Conversation was held on whether Exhibit 1D 
is submissible.  Ms. Arizaga-Womble said a report of a violation would not qualify as 
hearsay.  Chairman Breathwaite accepted the document as submissible and instructed 
the board to view the document as such. 
 
Mr. McRee asked Ms. Cherry if there were any other violations given to Mr. & Ms. 
Young.  Ms. Cherry said there was another violation given to them dated April 21, 222. 
 
Mr. McRee provided a copy of County Exhibit 1E - Notice of Violation to Misty and 
William Young, 1086 Hampton Street, dated April 21, 2022 
Ms. Cherry answered several questions concerning this violation for home occupation 
standards. 
 
Mr. McRee provided a copy of County Exhibit 1F - Affidavit of Service for NOV 1726, 
dated April 21, 2022, signed by Anna Cherry. 
 
Mr. McRee also presented the entire Board of Adjustment Agenda Packet as County 
Exhibit 1. 
 
Board members asked questions on how staff verified the vehicles were the same 
between the two locations they were stored.  Ms. Cherry said they verified with the 
license plate numbers.  Discussion was also held on the civil penalties the applicants 
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would have to pay if the board rules against them.  Ms. Cherry said the civil penalties 
are up to $500 per day, per violation.  Ms. Cherry confirmed the penalties could be up to 
$1,000 per day for two Notice of Violations. 
 
Ms. Turner returned to the stand to answer some additional questions from the board 
and Ms. Young. 
 
Conversation was held on the penalties/citations being stayed to allow time for 
compliance for violations. 
 
Chairman Breathwaite called a recess at 8:43 PM - back to order at 8:48 PM. 
 
Chairman Breathwaite asked Ms. Young to make her case.  Ms. Young said she has an 
attorney but he could not be here tonight. 
 
Ms. Young presented Appellant Exhibit 1 - Peer to Peer Vehicle Sharing paper - NC 
General Statute Chapter 20, Article 10B - 20-280.15. Definitions 
 
Ms. Young read her appeal letter on page 37 of the agenda packet.  She said Kill Devil 
Hills Jeep Rental sends customers to her when they do not have Jeeps available.  She 
said OBX Jeep Rentals and Beach 4X4 Rentals also has their vehicles listed on Toro. 
 
Ms. Young said Bob White and his wife were the reason she received the violations.  
Mr. McRee objected to the relevancy and said this is argumentative and not testimony.  
Ms. Young said the County violated her 14th amendment rights.  Ms. Young said she 
owns a house in Monteray Shores so she is allowed to park her vehicles in that parking 
area. 
 
Mr. Kane asked Ms. Young if customers came to her house to pick up the rental 
vehicles.  Ms. Young said, yes, but to get the eyes off of them, they changed the way 
they did it. 
 
Vice Chairman Craddock asked Ms. Young if she owned the vehicles in the pictures.  
She said, yes, they own nine vehicles. 
 
Chairman Breathwaite asked Ms. Young if they had vacated the property at 1086 
Hampton Street.  Ms. Young said they had moved out on May 26, 2022, but said they 
still own the property. 
 
Chairman Breathwaite said the paper Ms. Young handed out is just definitions and ask 
her to provide more information.  She said that is all she had. 
 
Mr. Miller asked if the profile on Toro was prepared by Ms. Young and she confirmed 
she had created it. 
 
Mr. Kane asked if the Duck Road address listed on their violation notice from Monteray 
Shores was a business.  Ms. Young refused to answer his question. 
 
Vice Chairman Craddock asked various questions concerning how Toro operates, how 

Packet Pg. 7

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
ee

ti
n

g
 M

in
u

te
s 

R
ev

is
ed

 -
 J

u
n

e 
16

, 2
02

2 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s 

fo
r 

Ju
n

e 
16

, 2
02

2)



Currituck County Board of Adjustment June 16, 2022 
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insurance is provided, and if there is a contract. 
 
Mr. Young came to the stand as a witness.  Vice Chairman Craddock asked Mr. Young 
if he agrees with every statement his wife has made tonight and he said yes. 
 
Chairman Breathwaite asked if any members of the public would like to speak and 
limited them to three minutes each. 
 
David Heubeck, 1062 Hampton Street, Corolla, came before the board.  He said they 
are tired of seeing the Jeeps going up and down the road in or neighborhood.  He said 
they are receiving money for this and operating this business out of their home. 
 
With no other speakers, Chairman Breathwaite closed the Public Hearing. 
 
Ms. Arizaga-Womble asked Ms. Young to give her closing.  Ms. Young said this is an 
overreach of the County and car sharing is not regulated.  Ms. Young said their Jeeps 
are always brought back by 10:00 PM and there is no noise.  She said they have taken 
steps to not disrupt the community by relocating and offering delivery.  She also said 
they have a storage area. 
 
Mr. McRee gaving his closing saying the evidence is clear that this is an auto/rental 
business in a residential area where it is not allowed.  Mr. Heubeck testified how it has 
affected them in his community.  Mr McRee said an Airbnb is not the same and asked 
that the board affirm the staff's decision. 
 
Board discussion was held.  Vice Chairman Craddock said it appears the County 
followed correct procedure and Appellant Exhibit 1 says it is a business and people get 
money from providing that service.  Also, both the wife and husband admit it is a 
business and they admitted people were picking up the vehicles from their home.  Vice 
Chairman Craddock said they mentioned they moved, but why move if you are doing 
nothing wrong.  Mr. Miller said the June 7th letter from the County shows the County 
tried to work to resolve this.  Ms. Bontemps agreed, this is a business, and it needs to 
be in conformity.  Mr. Kane agreed that the County correctly dealt with this.  Chairman 
Breathwaite said this was a bit gray for me until Ms. Young said her number of vehicles 
has increased and testified, she will keep buying until she gets to twenty vehicles.  
Chairman Breathwaite said the County made the correct determination and met their 
burden. 
 
Vice Chairman Craddock motioned in regards to BOA 22-01 Misty Young, and in 
regards to Notice of Violation 1708, I believe the decision maker did not make an error 
incorrectly applying the standards of this ordinance and making the decision of the 
notice of violation or this interpretation.  Mr. Kane seconded the motion and the motion 
carried unanimously, 5-0. 

Packet Pg. 8

C
o

m
m

u
n

ic
at

io
n

: 
B

O
A

 M
ee

ti
n

g
 M

in
u

te
s 

R
ev

is
ed

 -
 J

u
n

e 
16

, 2
02

2 
 (

A
p

p
ro

va
l o

f 
M

in
u

te
s 

fo
r 

Ju
n

e 
16

, 2
02

2)



Currituck County Board of Adjustment June 16, 2022 
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RESULT: MOTION PASSED-ITEM DENIED [UNANIMOUS] 
MOVER: Steven Craddock, Vice Chairman 
SECONDER: Robin Kane, Board Member 
AYES: Troy Breathwaite, Chairman, Steven Craddock, Vice Chairman, Cathy 

Bontemps, Board Member, Robin Kane, Board Member, Sam Miller, Board 
Member 

ABSENT: Carol Bell, Board Member 

B. BOA 22-02 Frog Island Seafood - Variance Request: Robert D. White is requesting 
a variance to add a roof to an existing concrete slab that is within the side setback 
along Simpson Road on property located at 3997 Caratoke Highway, Barco, Tax 
Map 69, Parcel 5A, Crawford Township. 

Mr. Brumsey, the attorney representing Frog Island Seafood, was present and requested a 
continuance.  The County did not object to the continuance and Chairman Breathwaite 
granted the request.  This item will be heard at the  Board of Adjustment meeting scheduled 
for July 14, 2022, at 7:00 PM. 

RESULT: CONTINUED WITH NO VOTE Next: 7/14/2022 7:00 PM 

 ANNOUNCEMENTS 
There were no announcements. 

 ADJOURNMENT 
Mr. Miller motioned to adjourn the meeting.  Mr. Kane seconded the motion and the meeting 
adjourned at 10:48 PM. 
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Currituck County 

Agenda Item Summary Sheet 

 

 
Agenda ID Number – 3465 

 

Agenda Item Title: BOA 22-02 Frog Island Seafood - Variance Request: 
 
Submitted By: Cheri Elliott – Planning & Community Development 
 
Item Type: Quasi-Judicial 
 
Presenter of Item: Kevin Kemp 
 
Board Action: Action 
 
 
 
Brief Description of Agenda Item: 
 
Robert D. White is requesting a variance to add a roof to an existing concrete slab that is within 
the side setback along Simpson Road on property located at 3997 Caratoke Highway, Barco, 
Tax Map 69, Parcel 5A, Crawford Township. 

Planning Board Recommendation:   

Staff Recommendation:  

TRC Recommendation:  

2.A
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BOA 22-02 Robert White 
Variance 

Page 1 of 4 
 

 S T A F F  R E P O R T  
B O A  2 2 - 0 2  R O B E R T  W H I T E  

V A R I A N C E  R E Q U E S T  
B O A R D  O F  A D J U S T M E N T  

J U N E  1 6 T H ,  2 0 2 2  

 

APPLICATION SUMMARY 
Property Owner:  
Robert D. White 
PO BOX 2017, 
Elizabeth City, NC 

Applicant: 
  Robert White  
PO BOX 2017, 
Elizabeth City, NC 

Case Number: BOA 22-02 Application Type: Variance 
Parcel Identification Number: 0069000005A0000 
Subject Property: 3997 Caratoke Highway 

Existing Use: Restaurant  

Parcel Size (Acres): 3.38 Acres Zoning:  General Business (GB) 
Variance Requested from the Unified Development Ordinance: Section 3.5.2.E., Dimensional 

Standards, requires structures located in the GB district to maintain a minimum 20’ corner side 
setback from the street right-of-way edge.  

 
STAFF ANALYSIS 
Unified Development Ordinance  
The Unified Development Ordinance (UDO), Section 3.5.2.E, General Business (GB) Dimensional 
Standards requires a structure to maintain a 20’ corner side setback from the street right-of-way.  
Background 
On or before March 4, 2022, County Building Inspector Jason Corbell became aware of an unpermitted 
structure connected to the existing Frog Island Seafood restaurant building. The unpermitted structure 
is a permanent metal canopy, measuring 36 feet long and 27 feet wide, which encroaches into the 
corner side setback. The existing Frog Island Seafood restaurant encroaches into the corner side 
setback as it was constructed in 1970. The existing restaurant building is regulated by UDO Section 8.3 
Nonconforming Structures which allows for expansion and alterations which comply with dimensional 
standards or decrease the degree of nonconformity. 
 
The applicant claims the unpermitted structure is within the existing building footprint. The permanent 
metal canopy is not located within the existing building footprint, per the site plan dated April 20, 2020. 
The applicant indicates they are pursuing the abandonment of the Simpson Road right-of-way. The 
area of Simpson Road is not in use due to the reconfiguration of the intersection of Highway 158 and 
Highway 168 in 2003.  
 
The applicant is requesting a variance to allow the permanent metal canopy to encroach approximately 
13 feet into the minimum required 20’ corner side setback, effectively reducing corner side setback to 
7 feet from the property line and street right-of-way edge.  Refer to the attached site plan for location 
detail.  

VARIANCE REVIEW STANDARDS 

A variance shall be approved on a finding that the applicant demonstrates the proposed use 
will meet all of the below requirements.  It is staff’s opinion that the evidence in the record, 

 

2.A.a
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BOA 22-02 Robert White 
Variance 

Page 2 of 4 
 

does not meet all of the requirements for a variance based on the below preliminary staff 
findings: 
 

The alleged hardship is suffered by the applicant as a result of the application of this ordinance.  
Preliminary Staff Findings: 

1. The alleged hardship is not suffered by the applicant as a result of the application of the 
UDO because: 
a. The location of the permanent metal canopy was not dictated by the UDO. 
b. The applicant is not prohibited from constructing a permanent metal canopy elsewhere 

on his property. 
c. The applicant could meet the required setbacks on the rear or opposite side of the 

existing building. There is approximately 100’ from the northeast side of the existing 
building to the rear lot line and approximately 260’ to the northwest lot line.  

The hardship relates to the applicant’s land, such as location, size, or topography rather than personal 
circumstances. 

Preliminary Staff Findings: 
1. The hardship does not relate to the applicant’s land as there is adequate space for the 

addition of a permanent metal canopy outside of the corner side setback. The existing 
building location is not an inherent quality of the applicant’s land, size or topography but 
rather personal circumstance.  

The hardship is unique, or nearly so, rather than one shared by many surrounding properties. 
Preliminary Staff Findings: 

1. The hardship is not unique as corner side setbacks apply to surrounding properties abutting 
street rights-of-way. The discontinued use of the segment of Simpson Road adjacent to 3997 
Caratoke Highway is potentially unique, however the right-of-way has not been abandoned 
to date.  

The hardship is not the result of the applicant’s own actions. 
Preliminary Staff Findings: 

1. The hardship is a result of the applicant’s own actions because the permanent metal canopy 
was constructed without receiving proper permits which would have noted that structures 
may not encroach into the 20’ corner side setback, which in this case is the expansion of an 
existing nonconforming structure.  

The variance will not authorize the initiation of a nonconforming use of land; and 
Preliminary Staff Findings: 

1. The variance will not authorize the initiation of a nonconforming use of land. Restaurants 
are an allowable use in the General Business (GB) Zoning District.  

 

The requested variance is consistent with the spirit, purpose, and intent of this ordinance, such that 
public safety is secured, and substantial justice is achieved. 

Preliminary Staff Findings: 
1. The requested variance is not consistent with the spirit, purpose, and intent of this ordinance 

because: 
a. The request only meets 1 of the 5 review standards above.  

2.A.a
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BOA 22-02 Robert White 
Variance 

Page 3 of 4 
 

b. The applicant could meet the required setback for the permanent metal canopy 
elsewhere on the property. 

c. The hardship is a result of the applicant’s own actions.  
d. The UDO Section 8.3.4 Alteration or Expansion allows for expansion of a structure which 

complies with dimensional standards or decreases the degree of nonconformity.  
 

 
STAFF RECOMMENDATION 

Staff recommends denial of the variance subject to the following factors: 
 

a. The variance request does not meet the required review standards. 
 

 
THE APPLICATION AND RELATED MATERIALS ARE AVAILABLE ON THE COUNTY’S WEBSITE 

Board of Adjustment:  www.co.currituck.nc.us/board-of-adjustment-minutes-current.cfm 
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Title:

Date:

Revisions:

Designed:
Drawn:
Reviewed:

Cad File:

The designer shall not be responsible for any error, 
omission, defect or deficiency in the contract documents 
("error") prepared by the designer or its consultants 
which in any way impacts the schedule of the project, 
results in a lack of coordination among the contract 
documents, delays the completion of the project or 
which in any other way causes any damage or loss to 
the owner, contractor, subcontractors, or other entity 
involved in the project, unless: (i) designer is promptly 
notified of such error, in any event within 14 days of the 
date such error was discovered or could reasonably 
have been discovered; and (ii) designer is given 
opportunity at the time of discovery to address such 
error, and, if appropriate, take such steps as are 
necessary to correct and resolve it. Failure to comply 
with the provisions of this paragraph shall constitute a 
waiver of any claim for damages, or a right to offset 
against designer by owner, contractor or others and 
shall in no event cause or allow a reduction in the fees 
otherwise due designer for services provided on the 
project.

Scale:

cahoon kasten
118 West Woodhill Drive
Nags Head, North Carolina 27959

252.441.0271 252.441.8724
office@obxarchitects.com

+
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As indicated

Frog Island

19070

7997 Caratoke Hwy.

Site Plan

April 2, 2020

MAK

MAK

MAK A100

4/2/2020

 1/16" = 1'-0"1 Building Area Plan
 1" = 20'-0"2 Site Plan

PARKING
REQUIRED
RESTAURANT  (INCLUDING OUTSIDE SEATING)
RETAIL
SEAFOOD PROCESSING

75% REQUIRED COMPLIANT SPACE = 0.75 X 33 SP 

3447 SF / 150 SF/SP
1454 SF / 300 SF/SP
4920 SF / 1000 SF/SP
    TOTAL REQUIRED

23 SP
  5 SP
  5 SP
33 SP
25 SP

                     

        TOTAL PROVIDED
TOTAL PROVIDED COMPLIANT

34 SP
  6 SP
40 SP
25 SP

Key Plan

SITE

LANDSCAPING

SITE

PROVIDED

CANOPY TREES 2.305 ACRES X 2 ACI 
SHRUBS 105.1 LF BUILDING FACADE X 1 SHRUB/5FT

4 ACI     
21 SHRUBS

EXISTING 
NEW

3 ACI     
15 SHRUBS

 75% COMPLIANCE

VEHICULAR USE
75% OF THE REQUIRED COMPLIANT PARKING SPACES HAVE BEEN SCREENED WITH SHRUBS.
75% OF THE REQUIRED COMPLIANT PARKING SPACES ARE WITHIN 60 FT. OF NEW OR EXISTING CANOPY TREES

PERIMETER BUFFERS
NOT REQUIRED

SCREENING
DUMPSTER - TRASH IS PUT INTO THE BACK OF A TRUCK AND DAILY TAKEN TO THE LANDFILL
HVAC EQUIPMENT -  HVAC EQUIPMENT IF ON THE ROOF
LOADING -  A FENCE HAS BEEN PROPOSED ON THE SOUTH SIDE OF THE BUILDING TO CONCEAL EQUIPMENT AND LOADING AREAS

STREETSCAPE
CANOPY TREES 336.09 LF X 8.0 ACI/100 LF
UNDERSTORY TREES 336.09 LF X 4.5 ACI/100 LF
SHRUBS 336.09 LF X 10 SHRUBS/100 LF

27 ACI     
15 ACI
34 SHRUBS

21 ACI     
  8 ACI
26 SHRUBS

 75% COMPLIANCE

LOT COVERAGE
PROPERTY

   39,623,.86 SF  (39.46%)

EXISTING COVERAGE
BUILDING
SHEDS & MISC.
PAVING
GRAVEL

     8,994.15 SF
     1.251.47 SF
   23,339.03 SF
     4,537.07 SF
   38,121.72 SF  (37.96%)

REMOVED COVERAGE
BUILDING
SHEDS & MISC.
PAVING

        277.86 SF
          38.70 SF
        842.74 SF
     1,159.30 SF 

ADDITIONAL COVERAGE
BUILDING
PAVING

     1,125.73 SF
     1,535.71 SF
     2,661.44 SF 

PROPOSED COVERAGE

 100,425.64 SF

No. Description Date
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Currituck County 

Agenda Item Summary Sheet 

 

 
Agenda ID Number – 3503 

 

Agenda Item Title: BOA 22-03 Edward Delaney & Tara Murphy: 
 
Submitted By: Cheri Elliott – Planning & Community Development 
 
Item Type:  
 
Presenter of Item: Savannah Newbern 
 
Board Action: Action 
 
 
 
Brief Description of Agenda Item: 
 
Request for an appeal of the Letter of Determination from Currituck County, dated May 12, 
2022, which concluded Tax Map 101C, Parcel E, Seagull Subdivision, Fruitville (Beach) 
Township, is not a lot of record on which development may occur. 

Planning Board Recommendation:   

Staff Recommendation:  

TRC Recommendation:  

3.A
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BOA 22-03 Delaney - Murphy 
Appeal 

Page 1 of 12 

 

 S T A F F  R E P O R T  
B O A  2 2 - 0 3  

D E L A N E Y - M U R P H Y  
A P P E A L  R E Q U E S T  

B O A R D  O F  A D J U S T M E N T  
J U L Y  1 4 ,  2 0 2 2  

 

APPLICATION SUMMARY 

Property Owner:  
Edward Delaney & Tara Murphy  
146 Tamarack Circle 
Skillman, NJ 08558 

Applicant:  
Same as Property Owner 
 

Property Location: Lot E, Seagull Subdivision Application Type: Appeal 
Parcel Identification Numbers:  
101C-000-000E-0000 

Existing Use:  
Undeveloped Lot 

Parcel Size (Acres): 0.92 
Zoning:  Single-Family Residential Outer Banks 
Remote (SFR)  

Appeal requested from Letter of Determination, dated May 12, 2022 
 

STAFF ANALYSIS 
On March 4, 2022, the Currituck County Manager received a request for a written determination of the 
Lot of Record Status/buildability of Lot E of the Seagull Subdivision in Fruitville Beach. The subsequent 
review by the planning staff, as indicated in the letter written by the Development Services Director 
dated May 12, 2022, determined that Lot E is not a buildable lot. The applicant subsequently filed this 
appeal to be heard by the Board of Adjustment. 
 
In the routine operations of the Development Services Department, staff consistently evaluates and 
interprets the Unified Development Ordinance (the “UDO”) as it relates to development proposals or 
existing lots. For each permit review (building or zoning), staff must determine if the property on which 
development is proposed is a legally established Existing Lot (Lot of Record).   
 

The UDO defines Existing Lot (Lot of Record) as: 
A lot, which is a part of an approved subdivision, a plat of which has been recorded in the Office 
of the Registrar of Deeds of Currituck County, or a lot described by metes and bounds, the 
description of which has been so recorded and which at the time of recordation and the time it 
was originally subdivided met all applicable subdivision and zoning regulations then in effect. In 
addition, this definition shall include lots for which a plat and/or deed is recorded in the Office of 
the Registrar of Deeds and the lot was created prior to August 2, 1965; a lot upon which an 
existing structure is located provided a valid building permit was obtained for the construction; 
or, a lot which at the time of creation met all subdivision and zoning requirements provided a 
plat is approved by the administrator and recorded with the Registrar of Deeds containing 
certification as to having met the then existing regulations in effect.  

 
A property that does not meet the above definition is not a legally established lot of record.  In making 
the “Existing Lot” determination, the following analysis walks through each part of the above definition 
and provides the information related to the subject property. 
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BOA 22-03 Delaney - Murphy 
Appeal 

Page 2 of 12 

 

 Firstly, a lot of record is “A lot, which is a part of an approved subdivision, a plat of which has been 
recorded in the Office of the Registrar of Deeds of Currituck County,”. 

 
The Seagull Subdivision was initially approved by the Board of Commissioners on June 17, 
1974, and the plat was recorded on June 28, 1974 (Attachment B). A subsequent revision that 
corrected right-of-way alignment with adjacent parcels was approved by the Board on 
September 2, 1974, and the plat was recorded on September 4, 1974 (Attachment C).  
 
The approved Seagull Subdivision plat included thirty-three (33) buildable lots, numbered one 
through 33, and six non-buildable lots, lettered “A” through “F”. The lettered lots (A through F) 
were not recorded as buildable lots for one of the following reasons. 
 

1. The lots did not meet the dimensional requirements of the subdivision regulations of 
the time. The 1971 Subdivision Regulations, Article XIII, B(3)(a)(2), required a 20,000 
square foot minimum lot size, 100-foot minimum lot width at the building line, and a 
200-foot minimum lot depth. The subject lot does not meet the required 200-foot 
minimum lot depth. 

2. The soils were not suitable for on-site wastewater systems. A letter from the Currituck 
County Health Department, dated June 7, 1974, states “One area of the tract of land 
was covered with standing water with low depressions around the area, which could 
not be approved to install septic systems.” This letter was included on the recorded 
plat.  

3. The lots did not have adequate access.  
 
The Preliminary Plat for the Seagull Subdivision (Attachment D), dated June 6, 1974, includes 
a breakdown of the total acreage (28.033 acres), total number of lots (33 lots), and the total 
acreage in parks and other land uses (4.879 acres). The acreage of the area that was recorded 
as the subject Lot E is included in the 4.879 acres that was identified as “parks and other land 
uses.”  
 
The subject property does not meet the first part of the lot of record definition because it is not 
a lot approved as part of Seagull Subdivision. 

 
 Secondly, a lot of record is a lot described by metes and bounds, the description of which has been 

so recorded and which at the time of recordation and the time it was originally subdivided met all 
applicable subdivision and zoning regulations then in effect. 

 
The subject property has not been described by metes and bounds and recorded. Therefore, 
the subject property does not meet the second part of the lot of record definition. 

 
 Thirdly, a lot of record includes lots for which a plat and/or deed is recorded in the Office of the 

Registrar of Deeds and the lot was created prior to August 2, 1965. 
 

The subject property has not been recorded or created prior to August 2, 1965. Therefore, the 
subject property does not meet the third part of the lot of record definition. 

 
 Fourthly, a lot of record includes a lot upon which an existing structure is located provided a valid 

building permit was obtained for the construction. 
 

The subject property does not contain an existing structure and a valid building permit has not 
been issued for this property. 
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 Lastly, a lot of record includes a lot which at the time of creation met all subdivision and zoning 
requirements provided a plat is approved by the administrator and recorded with the Registrar of 
Deeds containing certification as to having met the then existing regulations in effect.  

 
The subject parcel did not meet all the subdivision and zoning regulations when it was recorded 
in 1974. According to the 1971 Subdivision Ordinance, Article XIII. Design Standards, B. Lots, 
(3) (a) (2) In areas lacking both community water and community sewer systems, the minimum 
lot shall contain 20,000 square feet of useable land, not less than 100 feet wide at the building 
line, nor less than 200 feet deep.   
Lot E clearly does not meet the 200’ depth requirement of the subdivision ordinance in effect on 
September 4, 1974. The subject parcel does not meet the last part of the lot of record definition. 

 
Additionally, Lot E does not meet the current dimensional requirements for creation of a lot of record in 
the SFR zoning district, found in Section 3.4.4 of the UDO, which includes a minimum lot area of 120,000 
square feet. The area of Lot E is 41,882 square feet. 
 
Based on the research outlined in this staff analysis, it has been determined that the subject property, 
Lot E, is not a Lot of Record and therefore is not a buildable lot in its current configuration. It is this 
determination that the applicant has appealed. 
 

Appeal Review Standards 
An appeal shall be decided by the Board of Adjustment following an evidentiary hearing.  The decision 
shall be solely on the record of the of the appeal, as supplemented by arguments presented at the 
public hearing.  The decision shall be one of the following: 

(i) Affirmation of the decision of the interpretation (in whole or in part); 
(ii) Modification of the decision or interpretation in (whole or in part); or  
(iii) Reversal of the decision of interpretation (in whole or in part). 

 
1. The Board of Adjustment is limited to the following determinations in considering the appeal, which 

shall be based on clear and substantial evidence in the record:  
a. The decision-maker did not make an error or correctly applied the standards of this Ordinance 

in making the decision or interpretation;  
b. The decision-maker made an error in determining whether a standard was met. The record must 

indicate that an error in judgment occurred or facts, plans, or regulations were misread in 
determining whether the particular standard was or was not met;  

c. The decision-maker made the decision based on a standard not contained in this Ordinance or 
other appropriate county ordinances, regulations, or state law, or that a standard more strict or 
broad than the standard established in this Ordinance was applied; or  

d. The decision-maker made an error in applying a standard or measuring a standard.  
2. Where conflicting evidence exists, the appeal is limited to determining what evidence or testimony 

bears the greatest credibility in terms of documentation and qualifications of those making the 
determination.  

3. The Board of Adjustment shall not hear any evidence or make any decision based on hardships or 
special conditions. (Such matters may only be considered in the context of an application for a 
variance or use permit.) 

 

Attachments 
A. Letter of Determination, dated May 12, 2022 
B. Map Book 5, Pages 34-35 
C. Map Book 5, Pages 49-50 
D. Preliminary Plat, Seagull, Fruitville Township, dated June 6, 1974 
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THE APPLICATION AND RELATED MATERIALS ARE AVAILABLE ON THE COUNTY’S WEBSITE 

Board of Adjustment:  www.co.currituck.nc.us/board-of-adjustment-minutes-current.cfm 
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ATTACHMENT A: Letter of Determination 
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